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INTRODUCTION

1

The Special Rapporteur on the adverse effects of the Trafigura asks that the Special Rapporteur makes it clear at the outset what, other than the two
movement and dumping of toxic and dangerous country visits referred to, information this report is based on. Trafigura believes that the Special
products and wastes on the enjoyment of human

Rapporteur‟s report should be based on robust and verifiable documentary evidence and/or the

rights conducted a country visit to Côte d‟Ivoire from Special Rapporteur‟s own empirical research.
3 to 8 August 2008 and to the Netherlands from 26 to
28 November 2008.

As discussed further in Trafigura‟s commentary on paragraph 11 below, the precise composition
of the slops is a key matter to be determined in the personal injury proceedings in the United
Kingdom.

Trafigura urges the Special Rapporteur to refrain from making any comments

regarding this matter.

In any event, Trafigura also urges caution when using the word „toxic‟ – any substance can be
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„toxic‟ in a given set of circumstances.

2

The two country visits were undertaken as part of the Please would the Special Rapporteur make clear from the outset that the Probo Koala‟s route
Special Rapporteur‟s efforts to examine the effects (which included Paldiski, Estonia and Lagos, Nigeria) was in line with a prearranged commercial
on the enjoyment of human rights of the movement voyage.
and dumping of toxic and dangerous products and
wastes from the vessel „Probo Koala‟, in Abidjan,
Côte d‟Ivoire, on and about 19 August 2006. The
Probo Koala had been chartered by commodity
trading company Trafigura and had inter alia docked
in Amsterdam, the Netherlands, prior to its journey to
Côte d‟Ivoire. Hence, the findings of both visits are
presented in one comprehensive report.

3

During his visit to Côte d‟Ivoire, the Special Trafigura would be interested to know what actual documentary evidence was provided by these
Rapporteur met with representatives of the Ministry parties. As per Trafigura‟s commentary on paragraph 1 above, Trafigura believes that the

2

13 AUGUST 2009

NO.

PRIVATE AND CONFIDENTIAL

REPORT

TRAFIGURA COMMENTS

of Foreign Affairs, the Ministry of the Environment, Special Rapporteur‟s report should be based on robust and verifiable documentary evidence
Water and Forests, the Ministry of Justice and and/or the Special Rapporteur‟s own empirical research.
Human Rights, the Ministry of Animal Husbandry
and Fisheries, the Ministry of Town and Urban

.

Sanitation, the Ministry of Health and Public
Hygiene,

the

Prime

Minister‟s

Office,

the

Parliamentary Committee on the Environment the
Governor of the District of Abidjan, the Executive
Bureau of the National Human Rights Commission
of Côte d‟Ivoire, the Public Prosecutor, the Côte
d‟Ivoire Centre of Anti-Pollution (CIAPOL), the
President of the International Commission of Enquiry
on Toxic Waste in the District of Abidjan, the
President of the National Commission of Enquiry on
Toxic Waste in the District of Abidjan, the National

3
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Civil

Protection, the

Chamber

of

Commerce and Industry, the Autonomous Port of
Abidjan, the United Nations Operation in Côte
d‟Ivoire (ONUCI), the International Committee of
the Red Cross, the chief of the village in Akouédo,
civil society, and victims. The Special Rapporteur
also had the opportunity to visit some of the sites
where waste from the Probo Koala was discharged in
the districts of Abobo, Akouédo, Route d‟Alepe and
Vridi.

4

During his visit to the Netherlands, the Special

Trafigura, reflecting its wish to ensure full transparency following the events in the Côte

Rapporteur met with representatives of the Ministry d‟Ivoire, requested The Rt. Hon. Lord Fraser of Carmyllie QC to conduct an independent inquiry
of Foreign Affairs, the Ministry of Transport and its into the circumstances relating to the Probo Koala in June, July and August 2006.
Inspectorate, the Ministry of Housing, Spatial
Lord Fraser is therefore entirely independent of Trafigura and is in no way an “external

4
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Planning and Environment and its Inspectorate, the advisor”. Please ensure that this is reflected in the final report (please refer to
Amsterdam City Council, the Mayor of Amsterdam, www.probokoala.com).
the Port of Amsterdam, Amsterdam Port Services,
Saybolt International, as well as parliamentarians of
the Standing Committee on the Environment, the
Public Prosecutor, academics, lawyers and members
of civil society. In addition, the Special Rapporteur

Trafigura would like it noted that following its meeting with and presentation to the Special
Rapporteur in Geneva, the Special Rapporteur attended Trafigura‟s offices in the Netherlands.
Trafigura subsequently requested a further meeting with the Special Rapporteur in order to draw
his attention to a number of important developments. Unfortunately, he declined.

met with Trafigura‟s director and his lawyer, as well
as with an external adviser appointed by Trafigura to
conduct an independent inquiry into the incident
surrounding the Probo Koala. Prior to the visit to the
Netherlands, the Special Rapporteur had already met
with

Trafigura

representatives

in

Geneva,

Switzerland, on 10 September 2008.

5
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Both missions were carried out at the invitation of
the respective Governments. The Special Rapporteur
wishes to thank both the Government of Côte
d‟Ivoire and the Government of the Netherlands for
extending invitations and for their cooperation during
the visits.

6

In relation to the visit to Côte d‟Ivoire, the Special
Rapporteur would like to thank the Côte d‟Ivoire
Ministry of Environment, Water and Forestry for
having taken the lead in the organisation of the
mission to Côte d‟Ivoire.

He would also like to

express his appreciation to the United Nations
Operation in Côte d‟Ivoire (ONUCI) and its Human
Rights Division for their tireless efforts and support

6
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throughout his visit. In addition, the Special
Rapporteur would like to express his sincere
gratitude to civil society representatives, including
victims and associations representing their interests,
who took the time to meet and speak with him during
and in relation to his visit to Côte d‟Ivoire.

7

In relation to the visit to the Netherlands, the Special
Rapporteur would like to thank the Ministry of
Foreign Affairs for its leading role in the
organization of the visit. He would also like to give
special thanks to the Standing Committee on the
Environment in the Parliament for its commitment
and cooperation during his visit.
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The present report provides an account of the Special It is important that a full and accurate account of the events leading up to the dumping of the
Rapporteur‟s

findings

and

recommendations slops by Compagnie Tommy sarl in and around Abidjan as well as what happened afterwards is

emanating from the two visits. Following an provided. Trafigura is concerned that, by only briefly summarising the sequence of events, the
overview of the specific objectives of the visits and

Special Rapporteur is not providing a balanced account of what actually happened. Please see

relevant international standards used by the Special Trafigura‟s commentaries on paragraphs 25, 26 and 27 concerning the chronology of events.
Rapporteur as a framework for analysis, the report
briefly describes the sequence of events leading up to
the dumping of wastes from the vessel „Probo Koala‟
in Abidjan, Côte d‟Ivoire, its impact on the
enjoyment of human rights and the response by
relevant duty bearers and other stakeholders. The

Trafigura notes that here and elsewhere in the report the Special Rapporteur refers to “victims”,
which is inappropriate in circumstances where Trafigura vigorously disputes the alleged
consequence of the dumping of the slops by Compagnie Tommy sarl and where these matters
will be tested by the Court in due course. Trafigura asks that the Special Rapporteur caveats
such statement with the word „alleged‟.

report concludes with a set of recommendations
geared towards action still to be undertaken to realize
the rights of victims and their families.

8
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PURPOSE OF THE VISITS AND FRAMEWORK FOR ANALYSIS

9

The specific purpose of the two country visits was
essentially threefold:

(a)

to examine the adverse effects on the full
enjoyment of human rights resulting from the
movement and dumping of the waste from the
Probo Koala;

(b)

to assess the response by relevant duty
bearers and other stakeholders on the basis of
their obligations and responsibilities under
international human rights and environmental
law; and

9
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(c)

to identify lessons learned and recommend

Trafigura believes that such recommendations must be based only on robust and verifiable

additional measures in order to ensure the full

documentary evidence and/or the Special Rapporteur‟s own empirical research.

realization of the victims‟ right to an effective
remedy and reparation.

10

.

While the Special Rapporteur acknowledges the
involvement of a range of States and third parties in
the movement and dumping of the waste from the
Probo Koala, the report is limited to an assessment of
actions undertaken by the Government of the
Netherlands, the Government of Côte d‟Ivoire, and
Trafigura. These limitations are imposed by practical
and financial constraints on the ability of the Special
Rapporteur to undertake country visits but also
reflect the Special Rapporteur‟s evaluation of the

10
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central role played by these stakeholders in the
incident.

11

The Special Rapporteur wishes to stress that the Trafigura welcomes the Special Rapporteur‟s assurances that he does not seek to make
purpose of the visits was not to make inferences on inferences on the question of alleged liability of relevant stakeholders under criminal and civil
the

question

of

alleged

liability of

relevant law.

stakeholders under criminal and civil law. This issue
is currently being considered in legal proceedings in
several countries, including the Netherlands and the
United Kingdom and falls outside the scope of the
Special Rapporteur‟s mandate. Instead, the focus of

However, in fact, the report does just that.

Trafigura would like to stress its concerns that the report risks causing serious prejudice to
criminal proceedings currently underway in the Netherlands as well as to civil proceedings which
are due to be heard in London in October of this year.

the report is on the rights of victims of the incident.
Importantly, it should be noted that there are also private individuals involved as suspects in the
Dutch criminal proceedings and their human rights are put at risk by such prejudice. These
individuals with only one exception have no connection with Trafigura.

11
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More specifically, although the report states that the Special Rapporteur “wishes to stress that
the purpose of the visits was not to make inferences on the question of alleged liability of
relevant stakeholders under criminal and civil law”, the report, on a number of occasions,
specifically opines on issues of liabilities. For example, paragraph 35 states that “there is prima
facie evidence that the reported deaths and adverse health consequences are related to the
dumping of the waste from the Probo Koala”.

Trafigura recognises that the effectiveness of the regulatory regime regarding the movement of
waste is clearly a matter for the Special Rapporteur to consider. However, the Special
Rapporteur should not comment specifically on the application of the Basel and MARPOL
Conventions to matters concerning the Probo Koala as these are also directly relevant to ongoing
legal proceedings. In addition, these are very complex legal issues which require specialist legal
analysis.

Trafigura also notes that in general terms, the Special Rapporteur makes a number of comments
regarding the potential toxicity of the slops. The precise composition of the slops is a key matter

12
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to be determined in the personal injury proceedings in the United Kingdom. As such, Trafigura
urges the Special Rapporteur to refrain from making any comments regarding this matter. In any
event, Trafigura also urges caution when using the word „toxic‟ – any substance can be „toxic‟ in
a given set of circumstances.

As the Special Rapporteur rightly states, the issues under consideration in the above legal
proceedings are outside the scope of his mandate.

The above is not a comprehensive list of the instances in which Trafigura believes the Special
Rapporteur potentially prejudices ongoing legal proceedings. Trafigura will highlight in the
paragraphs below where it believes the Special Rapporteur‟s comments potentially prejudice the
ongoing legal proceedings. Accordingly, Trafigura requests that the Special Rapporteur reconsiders these paragraphs and that great care is taken to ensure that the final report does not
comment directly or indirectly on such issues, thus eliminating any prospect of his findings
prejudicing these outstanding legal proceedings.

13
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In order to assess the level of realization of their
rights, the Special Rapporteur refers in particular to
the following international human rights standards:

(i)

The right to life, as enshrined inter alia in Trafigura suggests that Article 6 of the ICCPR, which deals with the right to life and particularly
article 3 of the Universal Declaration of in relation to the use of the death penalty, is not relevant in this instance.
Human

Rights

and

article

6

of

the

International Covenant on Civil and Political
Rights (ICCPR); and

In any event, as discussed in more detail throughout this commentary, it has always been
Trafigura‟s position that the slops simply could not have caused the deaths that are being alleged.

This position is supported by the evidence of independent experts which has been submitted for
the forthcoming personal injury trial in the United Kingdom. Indeed, as that trial draws nearer,
the Claimants‟ own lawyers and expert witnesses appear to accept that, even on their own case,
the slops cannot have caused the Claimants anything more than transient low-level symptoms.

14
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The right to the enjoyment of the highest
attainable standard of physical and mental
health, as set out inter alia in article 25(a) of
the Universal Declaration of Human Rights
and article 12 of the International Covenant
on Economic, Social and Cultural Rights
(ICESCR).

13

Relevant principles, which the Special Rapporteur The precise composition of the slops is a key matter to be determined in the personal injury
also considers of great importance to ensure a human proceedings in the United Kingdom. Trafigura urges the Special Rapporteur to refrain from
rights-based approach to the management of toxic making any comments regarding this matter.
and dangerous products and wastes in general, and
which he has taken into account in his analysis, are:
accountability, transparency, access to information

In any event, Trafigura also urges caution when using the word „toxic‟ – any substance can be
„toxic‟ in a given set of circumstances.

and participation. These principles are grounded in

15
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the right to an effective remedy, the right to freedom
of expression and the right to take part in the conduct
of public affairs, as enshrined respectively in article
2, paragraphs 3, 19 and 25 of the ICCPR.

14

The Special Rapporteur has also taken into account Trafigura recognises that the effectiveness of the regulatory regime regarding the movement of
relevant international environmental standards as waste is clearly a matter for the Special Rapporteur to consider. However, Trafigura suggests
they govern inter alia the transportation of hazardous that the Special Rapporteur should not comment specifically on the application of the Basel and
wastes and the prevention of marine pollution. In this MARPOL Conventions to matters concerning the Probo Koala as these are also directly relevant
regard, reference is made to the 1989 Basel to ongoing legal proceedings. In addition, these are very complex legal issues which require
Convention on the Control of Transboundary specialist legal analysis.
Movements of Hazardous Wastes and their disposal
(Basel Convention), which establishes a prior
informed consent procedure for such movements to

Trafigura also notes that the primary purpose of the MARPOL Convention is to protect human
health and the marine environment from harmful substances discharged by ships.

take place and requires that all practicable steps are

16

13 AUGUST 2009

NO.

REPORT

PRIVATE AND CONFIDENTIAL

TRAFIGURA COMMENTS

taken to ensure that hazardous or other wastes are
managed in a such a manner as to protect human
health and the environment against the adverse
effects, which may result from such wastes.
Reference is also made to the International
Convention for the Prevention of Marine Pollution
from Ships, 1973, as modified by the protocol of
1978 relating thereto (MARPOL Convention).

15

Both Côte d‟Ivoire and the Netherlands are parties to
the main international human rights treaties of
relevance to the mandate of the Special Rapporteur,
as well as the above mentioned international
conventions on hazardous wastes and the prevention
of pollution from ships and, hence, are duty bound to

17
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implement and comply with their provisions.

16

As for human rights responsibilities of transnational The Special Rapporteur should only consider applicable laws, regulations, conventions and
corporations and other business enterprises, such as guidance in existence at the time of the events in question.
Trafigura, these can be derived from an evolving
body of norms both within and outside the
international human rights system. These include
inter alia the so-called “protect, respect and remedy”
framework developed by the Special Representative
of the Secretary-General on the issue of human rights
and transnational corporations and other business

Accordingly, with reference to the „protect, respect and remedy‟ framework, Trafigura should
not be judged against a framework that was not published until 22 April 2009 (i.e. earlier than
the events).

In addition, Trafigura would welcome the Special Rapporteur making a clear distinction between
conventions and other voluntary guidelines, which apply to signatory states, as opposed to legal
obligations which are binding on companies operating in those nation states.

enterprises. This framework emphasizes “the State
duty to protect against human rights abuses by third
parties, including business, through appropriate
policies, regulation, and adjudication; the corporate

18
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responsibility to respect human rights, which in
essence means to act with due diligence to avoid
infringing on the rights of others; and greater access
to effective remedy, judicial and non-judicial.1

A relevant source of reference outside the framework

17

of international human rights mechanisms are the
Organisation

for

Economic

Cooperation

and

Development (OECD) Guidelines for Multinational
Enterprises. These Guidelines are recommendations
jointly addressed by governments to multinational
enterprises, which call on enterprises to “respect the
human rights of those affected by their activities

1

Report of the Special Representative of the Secretary-General on the issue of human rights and transnational corporations and other business enterprises, A/HRC/11/13,
22 April 2009.
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consistent with the host government‟s international
obligations and commitments”.

18

The

Special

Rapporteur

considers

that

these As explained below, Trafigura objects to the use of the word “authoritative”.

principles and standards of good practice, as well as
the “protect, respect and remedy” framework
developed by the Special Representative of the
Secretary-General, provide authoritative yardsticks
for the assessment of Trafigura‟s human rights
responsibilities and fulfillment of the duty to protect
by both Côte d‟Ivoire and the Netherlands in relation
to the movement and dumping of waste from the
„Probo Koala‟ in Côte d‟Ivoire. In addition, the

Of note, the principles, standards of good practice and frameworks cited by the Special
Rapporteur may, in some instances, not have been in existence at the time and/or are not
appropriate or legally binding.

More particularly, Trafigura suggests that the Special Rapporteur should not comment
specifically on the application of the Basel and MARPOL Conventions to matters concerning the
Probo Koala as these are also directly relevant to ongoing legal proceedings (the same applies to
any other legislative or regulatory frameworks relevant to the Probo Koala incident). In
addition, these are very complex legal issues which require specialist legal analysis.

Special Rapporteur notes that Trafigura is bound by
the domestic legislation of the country in which it Trafigura notes that this section appears to be based on a presumption that Trafigura was

20
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operates and that such legislation may include rules involved or complicit in the dumping. That is wholly incorrect. Trafigura was not involved in
and regulations implementing the provisions of the the dumping and could not have foreseen it – on the contrary, Trafigura deplores Compagnie
Basel Convention.

Tommy‟s reprehensible and illegal conduct. It is therefore a non-sequitur to judge Trafigura‟s
standards of behavior with regard to dumping.

SUMMARY OF EVENTS PRIOR AND UP TO THE DUMPING OF WASTE IN ABIDJAN

19

The following account of events leading up to the Please see Trafigura‟s commentary on paragraph 18 above.
dumping of waste in Abidjan in August 2006 is by no
means exhaustive. The account merely serves as a
basis for analysis of the effects of the incident on the
enjoyment of human rights and related responses by
relevant duty bearers and other stake-holders in line
with their international human rights obligations and
responsibilities.

Trafigura takes its corporate responsibility very seriously and, as such, places great importance
on human rights. However, as a matter of legal accuracy, Trafigura, a corporate entity, does not
have direct international human rights obligations and responsibilities.

Accordingly, Trafigura requests that the statement is re-phrased to make it clear that the Special
Rapporteur is referring to „states‟ only and not “relevant duty bearers and other stake-holders”
(i.e. Trafigura).

21
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As noted, the waste discharged in Abidjan originated Caustic soda washing is a long established means of removing mercaptan sulphur from
from the vessel „Probo Koala‟. This type of ship blendstocks and gasolines (i.e. it is not just limited to “cleaning and breakdown of fuel
generally transports ores, hydrocarbons or any type

residues”).

of bulk cargo. It has 2 slop tanks designed for the
storage of cargo residues, tank purging water and
hydrocarbon mixtures. Apart from hydrocarbons, the
„Probo Koala‟ was also authorized to transport liquid
sodium hydroxide, otherwise known as caustic soda,
and commonly used for the cleaning and breakdown

As far as Trafigura is aware, sodium hydroxide (caustic) washing is still used in refineries as a
„pre-wash‟ for other processes and, with the addition of catalyst, is still also used in the MEROX
process. Of note, in 2006 it was reported that there were 1,600 licensed MEROX units worldwide using the same caustic/catalyst process (Hydrocarbon Processing – Refining Processes
Handbook 2006).

of fuel residue.

21

The Probo Koala, which sails under the Panamanian Trafigura‟s operations include every element involved in the sourcing and trading of crude oil,
flag, was chartered by Trafigura in October 2004. petroleum products, renewable energies, metals, metal ores and concentrates for industrial
Trafigura is one of the world‟s largest commodity consumers. Of note, these activities are not just in relation to the energy sector.
trading enterprises in the energy sector. The firm

22

13 AUGUST 2009

NO.

PRIVATE AND CONFIDENTIAL

REPORT

handles

TRAFIGURA COMMENTS

the

storage,

blending,

treating

and Trafigura‟s employees operate in offices in 42 countries across the world.

transportation of crude oil and refined products,
including inter alia fuel oil, gasoline, naphtha and
liquid petroleum gas. Trafigura employs 1,900 staff

For more information on Trafigura please feel free to visit Trafigura‟s website
(www.trafigura.com).

in 37 countries and had a turnover of 73 billion US
dollars in 2008.

22

According to information received from Trafigura, Please note that the operation taking place on the Probo Koala was an onboard caustic washing
gasoline blend stocks were transferred to the Probo and oxidation process (i.e. not “so-called” onboard caustic washing).
Koala in the Mediterranean between April and June
2006. These blend stocks were treated with caustic
soda in order to reduce the level of mercaptans,
sulphur-containing

organic

compounds,

which

One of the main reasons for seeking to undertake this onboard caustic washing and oxidation
process was to reduce mercaptans levels in order for the gasoline cargo to have a particular odour
characteristic and, therefore, these cargoes would be a more versatile blendstock.

prevent blending of oil products into a tradable
commodity. Trafigura reports that after this so-called

23
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onboard caustic washing the Probo Koala‟s slop
tanks contained a mixture of water, blend stock and
caustic soda.

23

On 30 June 2006, on its way to the port of Paldiski in The Probo Koala was carrying gasoline cargo.
Estonia to unload part of its petrol cargo, the Probo
Koala docked at the Port of Amsterdam to refuel and
to discharge the content of its slop tanks. On the
night of 2 to 3 July 2006, a vessel operated by
Amsterdam Port Services (APS), a public utility
company authorized to process marine waste,
collected the first part of the waste from the Probo
Koala‟s slop tanks.

24

The Port of Amsterdam permitted the Probo Koala to enter the port and to moor at Buoy 4 in the
Afrikahaven at 15:50 on 2 July 2006.

APS is a specialist waste de-slopping company with expertise in the unloading and handling of a
range of waste products specific to vessels, including MARPOL slops. More specifically, APS is
appointed as the Port Reception Facility for the Port of Amsterdam for vessels‟ waste as well as
other dangerous wastes and dangerous waste residues, which fall under Annexes I, II, IV and V
of MARPOL.

Strong odours emanating from the waste prompted Following the arrival of the Probo Koala at Amsterdam and half-way through the process of

24
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APS to take a sample, which produced a significantly unloading the slops, APS increased the price under the contract by 3,000%. At the time, APS did
higher chemical oxygen demand than APS was not explain its reasoning for significantly increasing its charges for processing the slops and no
permitted and able to process on its premises, in justification was provided. On this basis and with this information (or lack thereof), Trafigura
addition to a high quantity of mercaptans, which declined to proceed with APS‟s revised proposal.
caused the foul stench. As this meant that treatment
would be more complex and costly and that this
could only be done in Rotterdam, APS offered
Trafigura a new quotation reflecting the higher level
of toxicity, up from 20€ per m3 to 900€ per m3 after
the sample analysis. Trafigura rejected the new figure
and requested to reload the waste.

On a general basis, there is no clear link between high chemical oxygen demand and odour.
Chemical oxygen demand would not be an indicator of whether waste water would be potentially
odorous; a high or low chemical oxygen demand could be present dependent upon different
chemical species other than ones associated with odour. Given the processes that could have
been applied after discharge, Trafigura, based on its current understanding, remains unclear to
what extent a high chemical oxygen demand really would have been a material issue for APS.

The sequence of events reported by the Special Rapporteur does not reflect Trafigura‟s
understanding of the events. To be clear, at the time, APS did not explain its reasoning for
significantly increasing its charges for processing the slops and no justification was provided.
Given the continuing uncertainty surrounding what “prompted” APS to take the actions it did,

25
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Trafigura asks the Special Rapporteur to detail what evidence he has that allows him to draw
these conclusions.

Trafigura would again like to stress its concerns that the report risks causing serious prejudice to
legal proceedings currently underway and Trafigura would like to further point out that in
relation to the Dutch criminal proceedings, private individuals who, with only one exception,
have no connection to Trafigura also risk being prejudiced and having their human rights put at
risk.

25

On 5 July 2006, APS proceeded to re-embark the It is important to note that the Dutch authorities gave APS permission to re-load the slops back
waste, after which the Probo Koala set sail to onto the Probo Koala and authorised the Probo Koala to leave Amsterdam.

Please note

Paldiski, Estonia, where it reportedly unloaded Trafigura was not a party to any negotiations or discussions between the Dutch authorities and
13,000 tons of petrol between 9 and 13 July and APS.
loaded a new cargo of hydrocarbons, bound for
Lomé, Togo and Lagos, Nigeria.

Following the Dutch authorities‟ decision, Trafigura was entitled to conclude that the slops had
been sampled, their nature had not changed and, therefore, that they remained MARPOL slops

26
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and had not become Basel waste.

Whilst the Probo Koala was in Paldiski, Estonia, approximately 3,300 metric tonnes of gasoline
(not “13,000 tons of petrol”) was unloaded and approximately 26,000 metric tons of unleaded
gasoline was loaded from shore tanks of the Alexela Terminal at Paldiski.
The Probo Koala‟s route (which included Paldiski, Estonia and Lagos, Nigeria) was in line with
a prearranged commercial voyage.

26

On 19 August 2006, the Probo Koala berthed in Trafigura is keen to stress that Compagnie Tommy sarl was set up independently of itself, Puma
Abidjan. Through its subsidiary, Puma Energy Côte or any of its operations and its creation was in no way due to the Probo Koala‟s desire to offload
d‟Ivoire, and with the assistance of its shipping agent its slops in Abidjan.
in

Abidjan,

WAIBS,

Trafigura

had

arranged

unloading and treatment of its slop waste with a
newly created company, Tommy Ltd. Tommy Ltd.

Compagnie Tommy sarl was in existence prior to the Probo Koala arriving in Amsterdam in July
2006 (the Banny Commission Report detailing that (i) there was an extraordinary general
meeting of the shareholders of Compagnie Tommy sarl on 15 April 2006 and (ii) on 10 May
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had made an offer of 30USD per m3 for waste falling 2006 the Articles of Association of Compagnie Tommy sarl were adopted – of note, the stated
under the MARPOL Convention and 35USD per m3

purpose of trading included: “the unloading, draining and maintenance of ships”).

for so-called chemical slops, after which Trafigura
instructed

shipping

agent

WAIBS

to

make

arrangements for the discharge of the waste and to
coordinate this operation with Tommy Ltd.

Trafigura is interested to know what information the Special Rapporteur has that “suggests that
Compagnie Tommy Ltd. was only created shortly prior to the arrival of the Probo Koala”
(paragraph 76 below). Of note, this was not suggested at any time in the criminal trials that took
place in Abidjan in October 2008 and indeed Mr. Ugborugbo, the head of Compagnie Tommy
sarl, had previously stated on 10 February 2008: “I worked on three (03) vessels before the
arrival of the Probo Koala.”

In addition to the above, Trafigura would also like to highlight:

Again, Compagnie Tommy sarl is totally independent of Trafigura, Puma or any of
Trafigura‟s other operations and its creation was in no way due to the Probo Koala‟s
desire to offload its slops in Abidjan.
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Trafigura understands that WAIBS had undertaken shipping operations for the oil majors
and oil trading companies for over 11 years prior to 2006 without incident.

On 30 July 2006, Compagnie Tommy sarl applied to the General Directory of the Port
Authority of Abidjan for authorisation to unload oil and waste from ships (see The
Banny Commission Report).

The Port‟s Harbour Master, Commander Marcel Bombo, granted the authorisation on 9
August 2006 (see The Banny Commission Report).

WAIBS and Compagnie Tommy sarl were made aware of the nature of the slops.
Compagnie Tommy sarl confirmed in writing:

o it employed its own chemist and, knowing the nature of the slops, was able to
handle them;
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o it would take responsibility for the operation and provide all relevant
documentation; and

o it held all necessary authorisations and licences.

The Port of Abidjan also confirmed Compagnie Tommy sarl was registered and
authorised.

27

Tommy Ltd. rented 12 trucks, which dumped the Trafigura would like to make clear the sequence of events in Abidjan in the summer of 2006:
waste at various sites in the District of Abidjan
between the evening of 19 August and the morning
of 20 August 2006. Reports from a United Nations
Disaster and Assessment (UNDAC) team, deployed
upon request by the UN Humanitarian Coordinator in

the Probo Koala arrived at Abidjan on 19 August 2006;

on the advice of its shipping agents, WAIBS, Trafigura appointed Compagnie Tommy
sarl to appropriately dispose of the slops (having checked that it was duly authorised to
handle such material);

Abidjan, indicate that on the night of 14 - 15
September further dumping of the same hazardous
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the Probo Koala was inspected by officials and the port of Abidjan after it was berthed;

the slops began to be unloaded at 13.30 hours on 19 August 2009 and was completed at
19.00 hours on 20 August 2006;

the slops were unloaded into tankers, the process being overseen by a team from Ivorian
customs;

during the course of the evening of 20 August 2006 and the early morning of 21 August
2006 the slops were apparently dumped by Compagnie Tommy sarl in and around
Abidjan (see Trafigura‟s comments regarding Compagnie Tommy sarl below);

residents in and around Akouédo village complained of odours from the waste disposal
site on 21 August 2006;

2

United Nations Disaster Assessment and Coordination (UNDAC), “Côte d‟Ivoire – Urban hazardous waste dumping”, 11-19 September 2006.
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on 25 August 2006 the Government of Côte d‟Ivoire requested assistance from the Basel
Secretariat;

on 3 September 2006, report of injuries and illnesses were alleged;

by 11 September 2006, UNDAC, WHO, OCHA and the Basel Secretariat were in
Abidjan;

during September 2006 free medical assistance was made available to those affected by
Compagnie Tommy‟s dumping of the slops; and

other than the one reference to the possible additional dumping of slops on the nights of
14 and 15 September made in the 11-19 September 2006 UNDAC report, Trafigura is
not aware of any substantive evidence that this or any other additional dumping actually
took place.

Trafigura would like to state that Compagnie Tommy‟s conduct in dumping the slops in this

32

13 AUGUST 2009

NO.

REPORT

PRIVATE AND CONFIDENTIAL

TRAFIGURA COMMENTS

manner was utterly reprehensible; it was also illegal. Furthermore, it was a flagrant breach of
Compagnie Tommy‟s licence as well as it undertakings to Trafigura.

Compagnie Tommy sarl issued „discharge certificates‟ in respect of each truck loaded directly
from the Probo Koala. A total of 16 receipts were provided, 9 from 19 August 2006 and 7 from
20 August 2006.

28

According to the Ivorian Ministry of Health and
Public Hygiene there were 18 dumping points in 8

18 alleged disposal sites were identified by UNDAC and detailed in a map produced by
UNOSAT.

sites. Additional sites have also been reported. None It is worth noting that UNDAC, in its report entitled „Côte d‟Ivoire – Urban hazardous waste
of the dumpsites had proper facilities to treat

dumping, 11-19 September 2006‟, also reported that “the chemicals, especially mercaptans have

chemical waste. Suffocating odours originated from strong smells at low concentrations [and are] detectable by the human nose at concentrations
the dump sites.

far below danger levels. This may give a false impression of toxicity”.

EFFECTS ON THE ENJOYMENT OF HUMAN RIGHTS

33

13 AUGUST 2009

NO.

29

REPORT

PRIVATE AND CONFIDENTIAL

TRAFIGURA COMMENTS

Residents in areas close to the dumping sites were Trafigura wishes to bring to the Special Rapporteur‟s attention that in relation to the proceedings
directly exposed to the waste through skin contact underway in the United Kingdom the Claimants have abandoned any exposure route or pathway
and breathing of the volatile substances. In addition, other than airborne exposure as such routes are likely to be only “of marginal significance in
secondary exposure occurred through contact with terms of the extent of injury suffered”.
surface water, groundwater and eventually through
consumption of foods grown or extracted from
contaminated land and water.

In addition, UNDAC, in its „Côte d‟Ivoire – Urban hazardous waste dumping, 11-19 September
2006‟ concluded that: “The above analysis indicates that no substance remaining in the
hazardous waste would be toxic in the drinking water in the concentrations to be expected. The
groundwater wells are well protected by their distance from the polluted sites as well as by the
relatively great depth. In the areas not well covered by the public water supply, the local water
sources have never been used as drinking water but only for other purposes. Therefore it is
concluded, that due to an advantageous structure of the drinking water supply system, the risk of
pollution by the hazardous waste disposed of in Abidjan should present no risk to the drinking
water quality”.
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Independent environmental audits were also carried out by the French company, Burgeap. In its
Phase I Audit report (dated 7 June 2007) , Burgeap stated: “SODECI informed us that type C3
sampling and analysis campaigns have been conducted on two occasions since last summer, on
the untreated water collected for the water supply; these analyses, made at SAUR in France, did
not indicate the presence of micro-pollutants. Two other laboratories appointed by the Ministry
have also conducted a statutory control analysis, once a year. SODECI took samples from 20
points on the AEP supply network with analyses of H2S, Pb, HAP, COHV and heavy metals. The
2 campaigns carried out would have shown an absence of the compounds sought.”

Burgeap later concluded on 2 October 2007 in relation to the Alepe 1 and 2 sites that: “The
results of the analyses of the air, water and soils make it possible to conclude that there is no risk
to the environment or to health, although the possibility of a nuisance smell cannot be excluded.”

Trafigura would also note the United Nations Office for the Coordination of Humanitarian
Affairs (OCHA) „Côte d‟Ivoire: Toxic waste pollution crisis OCHA Situation Report No.5‟
(dated 14 September 2006) finds: “At this time, however, direct exposure by inhalation is
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unlikely, given the time lapse since the dumping. This has been confirmed by the air sampling
and analysis carried out by the French team of experts. None of the components were found in
substantial concentrations in the ambient air close to the waste. […] The chemicals, especially
mercaptans and phenols, have strong smells at low concentrations. The smell is already detected
by the human nose at concentrations far below danger levels. This may lead to a false impression
of toxicity.”

The OCHA 14 September 2006 report goes on to state: “Secondary exposure through contact
with surface water, groundwater and the food chain (vegetation, crops, and fish) has to be
considered. Potential for infiltration through soil and dispersion by groundwater has been
estimated by the French experts to be low, since they predict the depth to which contaminants
would leach into the ground is well above the groundwater intake. […] Exposure risk via
vegetation grown close to the dumping sites is currently estimated to be small. No evidence has
yet been found to link the presence of dead fish in the Ebrie lagoon to the toxic waste dumping.”
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On 20 August, thousands of individuals visited health Given the chronology of events and, in particular, the fact that the Probo Koala did not finish
care centres complaining of nausea, headaches, discharging its slops until 19.00 hours on 20 August 2009, Trafigura does not believe that
vomiting, abdominal pains, skin reactions and a “thousands of individuals visited health care centres” on 20 August. The evidence suggests
range of eye, ear, nose, throat, pulmonary and gastric substantive complaints were only starting to be reported in early September 2006.
problems. Some residents were forced to flee their
homes and many businesses forewent commercial
earnings for a significant period of time following the
contamination. Widespread public demonstrations
were held in the district of Abidjan. During the visit
to Côte d‟Ivoire, the Special Rapporteur was told that
these demonstrations were often dispersed violently.

In line with both UNDAC and OCHA, it is Trafigura‟s view that the strong and unpleasant smell
from the Probo Koala‟s untreated slops would have given “a false impression of toxicity” and,
therefore, prompted local people to seek medical treatment in the weeks following the dumping
of the slops on the evening of 20 August 2006 and early morning of 21 August 2006.

Trafigura further believes that the wildly inaccurate media reporting and the offer of free health
care from the Côte d‟Ivoire Government inflated the number of people seeking medical attention.

Of note, Trafigura is not aware of any evidence to suggest that there were “widespread public
demonstrations held in the district of Abidjan” in relation to the Probo Koala incident.
However, Trafigura is aware of press reports from local Ivorian media, dated September 2006, of
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violent clashes between FESCI (Vociferous Ivorian Student Association) and the Ivorian police
cadets. Three Ivorian students were killed on 31 August 2006. According to reporting, these
violent clashes were not triggered by the Probo Koala and appear altogether separate. The
FESCI had received unfavourable reporting in the media prior to the Probo Koala incident.

Trafigura asks what evidence the Special Rapporteur has supporting his statement that “some
residents were forced to flee their homes and many businesses forewent commercial earnings for
a significant period of time following the contamination”.

Trafigura asks that the Special Rapporteur only includes statements of fact in his report and not
anecdotal accounts or unsubstantiated allegations.

Trafigura would like to reiterate that it maintains that in any event the slops simply could not
have caused the deaths and serious illnesses and injuries which have been alleged. This position
is supported by the evidence of independent experts which has been submitted for the
forthcoming personal injury trial in the United Kingdom. Indeed, as that trial draws nearer, the
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Claimants‟ own lawyers and expert witnesses appear to accept that, even on their own case, the
slops cannot have caused the Claimants anything more than transient low-level symptoms.

According to official estimates, there were 15 deaths, Trafigura would like to reiterate that it maintains that in any event the slops simply could not

31

69 persons hospitalised and more than 108,000 have caused the deaths and serious illnesses and injuries which have been alleged. This position
medical consultations resulting from the incident.3 is supported by the evidence of independent experts which has been submitted for the
During the visit, the Special Rapporteur was told that

forthcoming personal injury trial in the United Kingdom. Indeed, as that trial draws nearer, the

these figures may well be higher, taking into account

Claimants‟ own lawyers and expert witnesses appear to accept that, even on their own case, the

additional deaths and long-term health consequences slops cannot have caused the Claimants anything more than transient low-level symptoms.
that have been reported. An assessment by the
Ministry of Health and Public Hygiene of 91,952
individuals concluded that 63,296 were probable and
34,408 were confirmed cases of exposure to the

3

Again, it should be noted that following the events in August 2006 there was widespread
inaccurate media reporting and that this, together with the offer of free health care, would have
inflated the number of people seeking medical attention. As a result the official figures on

Report of the International Commission of Inquiry on the discharge of toxic wastes in the district of Abidjan, 19 February 2007.
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waste from the Probo Koala. In this regard, the individuals impacted by the slops need to be placed in context.
effects of dumping of the waste from the Probo
Koala on the enjoyment of human rights mainly
concern the right to life and the right to the
enjoyment of the highest attainable standard of
physical and mental health.

Trafigura notes that the numbers stated by the Special Rapporteur in relation to the assessment
by the Ministry of Health and Public Hygiene do not add up: 34,408 plus 63,296 equals 97,704
not 91,952.

Of note, the Denoman J. report on the management of the health aspects of the toxic waste crisis
by the Ministry of Health and Public Hygiene, Republique de Cote d‟Ivoire: Ministry of Health
and Public Hygiene, 2006 (as recently cited in the Claimants‟ expert evidence in the proceedings
underway in the United Kingdom) states: 31,060 suspected cases, 13,833 confirmed cases and
107,012 separate consultations for symptoms potentially linked to exposure to the waste.

Trafigura urges great care when referring to figures provided in official or other media reports.

32

The Special Rapporteur considers that loss of life as Trafigura would like to stress its concerns that the report risks causing serious prejudice to
a result of the movement and dumping of toxic waste criminal proceedings currently under way in the Netherlands as well as to civil proceedings
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constitutes a violation of the right to life. In which are due to be heard in London in October of this year.
interpreting the right to life under the International
Covenant on Civil and Political Rights, the Human
Rights Committee has stressed that “the expression
„inherent right to life‟ cannot properly be understood
in a restrictive manner, and the protection of this

As the Special Rapporteur rightly states, the issues under consideration in the above legal
proceedings are outside the scope of his mandate.

Importantly, it should be noted that there are also private individuals involved as suspects in the
Dutch criminal proceedings and their human rights are put at risk by such prejudice. These

4

right requires that States adopt positive measures.”

individuals with only one exception have no connection with Trafigura.

In combination with the general legal obligation
arising from article 2 of the Covenant, which requires Trafigura asks that, if the Special Rapporteur indeed does not want to “prejudice future
States to “adopt legislative, judicial, administrative, determinations by courts seized of this matter”, it is important that any direct comments or, as is
educative and other appropriate measures in order to the case here, inference established by careful placement of paragraphs, should be addressed.
fulfill their legal obligations” under the Covenants5,
The composition of the slops together with its „toxicity‟ is also central to the ongoing legal
the Special Rapporteur argues that the right to life

4
5

Human Rights Committee, general comment No. 6: The right to life (1982), paragraph 5.
Human Rights Committee, general comment No. 31: Nature of the general legal obligations imposed on States Parties to the Covenant (2004), paragraph 7.
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imposes on States a duty to adopt all appropriate proceedings underway in both the Netherlands and the United Kingdom. As such, Trafigura
measures to ensure the safe and sound management

urges the Special Rapporteur to refrain from making any comments or indirect inferences

of toxic and dangerous products and wastes regarding this matter, both in this report or elsewhere (for example, the Report of the Special
throughout their life cycle. In addition, failure by Rapporteur A/HRC/12/26, dated 15 July 2009).
States Parties to take appropriate measures to
prevent, investigate, punish and redress the loss of
life caused by toxic and dangerous products and
wastes would give rise to a violation of the right to

To be clear, Trafigura considers the positioning of this and other paragraphs as inappropriate and
as having the clear result of misleading the reader to infer a link between statements where, in
reality, no such link exists or should be implied.

life.

33

In the view of the Special Rapporteur, similar State
obligations also arise in relation to the negative
effects on human health of the movement and
dumping of toxic and dangerous products and wastes.
In this respect, the Committee on Economic, Social
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and Cultural Rights has emphasized that the
improvement of all aspects of environmental and
industrial hygiene, as a component of the right to
health, “comprises, inter alia, the prevention and
reduction of the population‟s exposure to harmful
substances, such as radiation and harmful chemicals
or other detrimental environmental conditions that
directly or indirectly impact upon human health6.

The Special Rapporteur acknowledges that the Trafigura stresses that the establishment or not of such a causal link remains central to the

34

existence of a causal link between the alleged

ongoing personal injury civil proceedings in the United Kingdom.

violations of the rights to life and health, on the one
hand, and the waste dumped from the Probo Koala,

Trafigura would again like to stress its concerns that the report risks causing serious prejudice to
criminal proceedings currently underway in the Netherlands as well as to civil proceedings which

6

Committee on Economic, Social and Cultural Rights, general comment No. 14: The right to the highest attainable standard of health (2000), paragraph 15.
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on the other, has not yet been fully established. In

are due to be heard in London in October of this year.

this regard, he stresses once again that he does not in
any way intend to prejudge future determinations by
courts seized of this matter. While not being in a
position to make conclusive inferences on the exact
composition and toxic nature of the waste in
question, the Special Rapporteur would nevertheless
like to make the following observations:

As the Special Rapporteur rightly states in paragraph 11, the issues under consideration in the
above legal proceedings are outside the scope of his mandate.

The Special Rapporteur should, therefore, make every effort to ensure that this report does not
risk causing serious prejudice to these legal proceedings and, in particular, the criminal
proceedings currently underway in the Netherlands and to the human rights of the individuals
involved.

Trafigura asks that, if the Special Rapporteur indeed does not want to “prejudice future
determinations by courts seized of this matter”, comments made in paragraph 35 and elsewhere
in this report are removed or re-phrased.

Please would the Special Rapporteur make it clear throughout his report that the slops were not
“dumped from the Probo Koala”, but were rather offloaded from the Probo Koala and then
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subsequently dumped by Compagnie Tommy sarl.

(a)

First, the Special Rapporteur has taken note Trafigura would like to reiterate that it maintains that in any event the slops simply could not
of information received from Trafigura have caused the deaths and serious illnesses and injuries which have been alleged. This position
stating that the characteristics of the waste is supported by the evidence of independent experts which has been submitted for the
from the Probo Koala could have resulted in a forthcoming personal injury trial in the United Kingdom. Indeed, as that trial draws nearer, the
highly unpleasant smell, but could not have Claimants‟ own lawyers and expert witnesses appear to accept that, even on their own case, the
led to the widespread injuries, illnesses and slops cannot have caused the Claimants anything more than transient low-level symptoms.
deaths alleged.
It is worth also noting, as stated elsewhere in these responses, that UNDAC, in its report entitled
„Côte d‟Ivoire – Urban hazardous waste dumping, 11-19 September 2006‟, also reported that
“the chemicals, especially mercaptans have strong smells at low concentrations [and are]
detectable by the human nose at concentrations far below danger levels. This may give a false
impression of toxicity”.

In addition, UNDAC, in its „Côte d‟Ivoire – Urban hazardous waste dumping, 11-19 September
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2006‟ concluded that: “The above analysis indicates that no substance remaining in the
hazardous waste would be toxic in the drinking water in the concentrations to be expected. The
groundwater wells are well protected by their distance from the polluted sites as well as by the
relatively great depth. In the areas not well covered by the public water supply, the local water
sources have never been used as drinking water but only for other purposes. Therefore it is
concluded, that due to an advantageous structure of the drinking water supply system, the risk of
pollution by the hazardous waste disposed of in Abidjan should present no risk to the drinking
water quality”.

Independent environmental audits were also carried out by the French company, Burgeap, on 2
October 2007 in relation to the Alepe 1 and 2 sites concluded that: “The results of the analyses of
the air, water and soils make it possible to conclude that there is no risk to the environment or to
health, although the possibility of a nuisance smell cannot be excluded.”

Trafigura would also note the United Nations Office for the Coordination of Humanitarian
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Affairs (OCHA) „Côte d‟Ivoire: Toxic waste pollution crisis OCHA Situation Report No.5‟
(dated 14 September 2006) finds: “At this time, however, direct exposure by inhalation is
unlikely, given the time lapse since the dumping. This has been confirmed by the air sampling
and analysis carried out by the French team of experts. None of the components were found in
substantial concentrations in the ambient air close to the waste. […] The chemicals, especially
mercaptans and phenols, have strong smells at low concentrations. The smell is already detected
by the human nose at concentrations far below danger levels. This may lead to a false impression
of toxicity.”

The OCHA 14 September 2006 report goes on to state: “Secondary exposure through contact
with surface water, groundwater and the food chain (vegetation, crops, and fish) has to be
considered. Potential for infiltration through soil and dispersion by groundwater has been
estimated by the French experts to be low, since they predict the depth to which contaminants
would leach into the ground is well above the groundwater intake. […] Exposure risk via
vegetation grown close to the dumping sites is currently estimated to be small. No evidence has
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yet been found to link the presence of dead fish in the Ebrie lagoon to the toxic waste dumping.”

(b)

Second, the Special Rapporteur is aware that In addition, to ensure a balanced, objective report, Trafigura asks the Special Rapporteur to be
the analysis of samples taken in Amsterdam,

balanced and not selective when taking quotes or excerpts from reports. For example, the

when the Probo Koala docked there, and in UNDAC‟s „Côte d‟Ivoire – Urban hazardous waste dumping, 11-19 September 2006‟ report, as
Abidjan in the aftermath of the incident detailed in our commentary on 34(a) above, goes on to place the risks posed by the slops into a
showed that the waste dumped from the wider context.
Probo Koala was petrochemical waste.
According to the United Nations Disaster
Assessment and Coordination team that
visited Côte d‟Ivoire shortly after the
incident, this kind of waste “can be harmful to

UNDAC‟s statement quite rightly highlights that matters should be placed in the correct context
by referring to the need to take account of “exposure”.

In any event, there is nothing particularly special or peculiar about “petrochemical waste”. For
example, such wastes would fall under the MARPOL.
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humans and the environment if serious
exposure takes place”.7

(c)

Third, the Special Rapporteur observes that a
mission to Côte d‟Ivoire, mandated by the
Basel Convention Secretariat in response to a
request for technical assistance from Côte
d‟Ivoire, concluded that “based on available
information, the Probo Koala wastes exhibit
the hazard characteristics of the Basel
Convention”.8

7
8

United Nations Disaster Assessment and Coordination (UNDAC), “Côte d‟Ivoire -Urban hazardous waste dumping”; 11-19 September 2006.
Open-ended Working Group of the Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and Their Disposal, Decision VIII/1
on Côte d‟Ivoire, Note by the Secretariat, UNEP/CHW/OEWG/6/2, 2 July 2007.
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On the basis of these considerations and taking into As stated on numerous occasions, Trafigura would again like to stress its concerns that the report
account the immediate impact on public health and risks causing serious prejudice to criminal proceedings currently underway in the Netherlands as
the proximity of some of the dumping sites to areas

well as to civil proceedings which are due to be heard in London in October of this year.

where affected populations resided, the Special
Rapporteur considers that there is prima facie
evidence that the reported deaths and adverse health
consequences are related to the dumping of the waste
from the Probo Koala.

Hence, there is sufficient

basis to consider the actions of relevant stakeholders
prior to, during and after the dumping through a

As the Special Rapporteur rightly states in paragraph 11, the issues under consideration in the
above legal proceedings are outside the scope of his mandate.

The Special Rapporteur should, therefore, make every effort to ensure that this report does not
risk causing serious prejudice to these legal proceedings and, in particular, the criminal
proceedings currently underway in the Netherlands and to the human rights of the individuals
involved.

human rights lens in addition to the consideration of
relevant standards in relation to the movement of Trafigura asks that, if the Special Rapporteur indeed does not want to “prejudice future
hazardous wastes and marine pollution.

determinations by courts seized of this matter”, comments made here and elsewhere in this
report are removed or re-phrased.
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In particular, and as detailed in Trafigura‟s commentary on paragraph 34, the establishment or
not of a causal link between the disposal of the slops in and around Abidjan and the deaths and
serious illnesses and injuries which have been alleged, remains central to the ongoing personal
injury civil proceedings in the United Kingdom. It would be inappropriate for the Special
Rapporteur to comment on this issue whilst these proceedings are underway.

Trafigura fails to see how in paragraph 34 the Special Rapporteur “acknowledges that the
existence of a causal link between the alleged violations of the rights to life and health, on the
one hand, and the waste dumped from the Probo Koala, on the other, has not yet been fully
established” and then is able here to state “that there is prima facie evidence that the reported
deaths and adverse health consequences are related to the dumping of the waste from the Probo
Koala”.

In any event, Trafigura would like to reiterate that it maintains that the slops simply could not
have caused the deaths and serious illnesses and injuries which have been alleged. This position
is supported by the evidence of independent experts which has been submitted for the
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forthcoming personal injury trial in the United Kingdom. Indeed, as that trial draws nearer, the
Claimants‟ own lawyers and expert witnesses appear to accept that, even on their own case, the
slops cannot have caused the Claimants anything more than transient low-level symptoms.

RESPONSES BY THE NETHERLANDS, COTE D’IVOIRE AND TRAFIGURA

36

Given the alleged adverse effects on the enjoyment

Please see Trafigura‟s comments above in respect of alleged adverse effects on the enjoyment of

of human rights resulting from the dumping of the

human rights.

Probo Koala‟s waste, the Special Rapporteur
considered

the

actions

undertaken

by

the

Netherlands, Côte d‟Ivoire and Trafigura prior to,
during and after the dumping in order to assess the
fulfilment of relevant duties and responsibilities
under international human rights law as described
above.
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With regard to the Netherlands, the Rapporteur Trafigura would like to stress its concerns that the report risks causing serious prejudice to
focused on two aspects: a) procedures followed criminal proceedings currently underway in the Netherlands.
during the aborted discharge of the waste and the
subsequent permission for the ship to sail to Estonia;
and b) actions undertaken by the Government after
the dumping had taken place in Côte d‟Ivoire, in

Dutch criminal proceedings and their human rights are put at risk by such prejudice. These
individuals with only one exception have no connection with Trafigura.

particular in terms of determining the facts and

Trafigura asks that, if the Special Rapporteur indeed does not want to “prejudice future

putting in place measures to ensure future prevention

determinations by courts seized of this matter”, comments made here and elsewhere in this

of such incidents.

38

Importantly, it should be noted that there are also private individuals involved as suspects in the

report are removed or re-phrased.

In relation to the former, the Special Rapporteur
notes that national and European legislation is in
place to implement the provisions of both the Basel
Convention and the MARPOL Convention.

The

national laws concerned are the Environmental
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Management Act and the Prevention of Pollution
from Ships Act. The Environmental Management
Act falls within the remit of the Ministry of Housing,
Spatial Planning and the Environment and its
Inspectorate. The Prevention of Pollution from Ships
Act is part of the Ministry of Transport, Public
Works and Water Management and its Inspectorate‟s
competencies.

39

Relevant legislation at the level of the European Council Regulation no. 259/93 effectively implements the provisions of the Basel Convention.
Union (EU) includes Council Regulation (EEC) no.
259/93, as subsequently amended, on the supervision
and control of shipments of waste within, into and
out of the European Community. As a regulation,
this legislative act is binding in its entirety and

Trafigura notes legislation exists at the EU level which is similar to the requirements of the
MARPOL Convention; these requirements are Directive 2000/59/EC (the Port Reception
Facilities Directive).

As stated previously, Trafigura recognises that the effectiveness of the regulatory regime
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directly applicable in all EU Member States without

regarding the movement of waste is clearly a matter for the Special Rapporteur to consider.

the need to be transposed into national law.

However, Trafigura suggests that the Special Rapporteur should not comment specifically on the
application of the Basel and MARPOL Conventions to matters concerning the Probo Koala as
these are also directly relevant to ongoing legal proceedings. In addition, these are very complex
legal issues which require specialist legal analysis.

Trafigura also notes that the primary purpose of the MARPOL Convention is to protect human
health and the marine environment from harmful substances discharged by ships.

40

The circumstances surrounding the discharge of Trafigura disputes the description that the circumstances surrounding the discharge of waste
waste from the Probo Koala were clearly abnormal. from the Probo Koala are “clearly abnormal”.
Firstly, as mentioned in the summary of events,
uncertainty arose over the exact composition and
toxic nature of the waste after part of the Probo
Koala‟s waste had been offloaded in the port of

Trafigura would also like it noted that vessels do not carry sufficiently sophisticated testing
equipment on board so as to enable detailed chemical composition information to be provided.
And, as stated previously in these responses, Trafigura urges caution when using the word „toxic‟

Amsterdam. Secondly, this engendered an extensive
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discussion amongst relevant authorities on the – any substance can be „toxic‟ in a given set of circumstances.
question whether Amsterdam Port Services was
technically the holder of the waste and, hence,
obliged to dispose of it in an environmentally sound
manner.

This was further compounded by the

absence of agreement between Trafigura and
Amsterdam Port Services on the higher cost for
treatment of the waste following the analysis of a

Trafigura would also note that the second example provided by the Special Rapporteur of how
the discharge of the waste was apparently “clearly abnormal” (i.e. the discussions between APS
and relevant authorities in relation to the technical holder of the waste) simply does not support
the original contention as to the abnormality of the Probo Koala‟s discharging of the slops.

Accordingly, Trafigura considers that the offloading of the slops from the Probo Koala in
Amsterdam was a standard shipping operation.

waste sample and the subsequent request made by
Trafigura to reload the waste, a situation not

Trafigura was not a party to the negotiations and discussion between APS and the Dutch

specifically covered by the relevant legal framework.

authorities.

In the final sentence of this paragraph, Trafigura suggests that the word „covered‟ is replaced by
„prohibited‟.

This paragraph is again prejudicial to the Dutch criminal proceedings. Importantly, it should be
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noted that there are also private individuals involved as suspects in the Dutch criminal
proceedings and their human rights are put at risk by such prejudice. These individuals with only
one exception have no connection with Trafigura.

41

Under these circumstances, inspection of the vessel Under Dutch legislation (and MARPOL), an inspection of the vessel and sample analysis to
and sample analysis to determine the exact determine the exact composition of the waste would not have been decisive for a proper
composition of the waste would have been a determination of the applicable regulatory regime – the circumstances in which the waste was
precondition for a proper determination of the generated is the decisive factor. Trafigura strongly disagrees that “to determine the exact
applicable legal framework.
Rapporteur

received

While the Special composition of the waste would have been a precondition for a proper determination of the

information

on

hydrogen applicable legal framework”.

sulphide readings, which determined that there was
no danger to human health, in addition to a sample
taken by the Netherlands Forensic Institute, an
inspection of the vessel by national police and
measurements by a surveying company, it is his

The details regarding the composition of the slops and hydrogen sulphide readings are
particularly relevant to civil proceedings in the United Kingdom. Therefore, if the Special
Raporteur‟s source of information is not the Netherlands Forensic Laboratory, Trafigura
welcomes the Special Rapporteur to supply details of the source of this information. As per
Trafigura‟s commentaries elsewhere on dangers of prejudicing ongoing legal proceedings,
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understanding that relevant inspectorates did not Trafigura asks that, if the Special Rapporteur indeed does not want to “prejudice future
carry out any further inspections and that possibilities determinations by courts seized of this matter”, comments made here and elsewhere in this
to detain the Probo Koala were not fully considered.

42

report are removed or re-phrased.

The mentioned laws did nevertheless offer possible Trafigura would like to stress its concerns that the report risks causing serious prejudice to
grounds to prevent the return of the waste already criminal proceedings currently underway in the Netherlands.
offloaded and the departure of the ship. In particular,
the

Environmental

discarding

industrial

Management
or

Act

hazardous

prohibits
waste

by

transferring it to another person who has not been

Importantly, it should be noted that there are also private individuals involved as suspects in the
Dutch criminal proceedings and their human rights are put at risk by such prejudice. These
individuals with only one exception have no connection with Trafigura.

authorised to receive it in accordance with Section

Trafigura asks that, if the Special Rapporteur indeed does not want to “prejudice future

10.37, paragraph 2, of the Act. This clearly hinges

determinations by courts seized of this matter”, it is important that any direct comments, such as

upon the question whether Amsterdam Port Services
had accepted the offloaded part of the waste and
whether

reloading

it

would

constitute

here in paragraph 42 which are central to the Dutch proceedings, should be removed or rephrased.

a
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movement

under

the

Basel

Convention.

In addition, Council Regulation no. 259/93 only Trafigura agrees with the summary of the Council Regulation no. 259/93; however, Trafigura

43

allows the movement of hazardous waste to another would again like to reiterate its concerns about the Special Rapporteur commenting specifically
EU Member State if consent is given, whilst on the application of the Basel and MARPOL Conventions in relation to the Probo Koala as
exportation to countries that are not members of the these are also directly relevant to ongoing legal proceedings. In addition, these are very complex
Organization

for

Economic

Co-operation

and legal issues which require specialist legal analysis.

Development (OECD) is prohibited.9 If instead the
Prevention of Pollution from Ships Act applied, it is
worth noting that this law obliges the captain of a
ship to deliver noxious substances to a port reception

Trafigura has significant concerns regarding the Rapporteur‟s final comments about the captain.
As the Rapporteur is aware, these are also the subject of legal proceedings in the Netherlands and
this is one of the key issues to be decided. The framing of the Rapporteur‟s comments are
prejudicial to the proceedings and Trafigura would request that this is not included in the final

9

Council Decision 97/640/EC concerned the approval, on behalf of the Community, of the amendment to the Basel Convention, as laid down in Decision III/1 of
the Conference of the Parties. By that amendment, all exports of hazardous waste destined for disposal from countries listed in Annex VII (Parties and other
States which are members of OECD, EC and Liechtenstein) to the Convention to countries not listed therein were prohibited, with effect from 1 January 1998.
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facility. Although the Special Rapporteur accepts the version.
complexity of the legal framework, as well as the
uncertainty as to its proper application in the case of
the Probo Koala, he regrets that none of these
provisions were ultimately invoked to prevent the
reloading of the waste and the departure of the Probo

Of note, the obligation on a captain to deliver waste to a port reception facility is dependant on a
number of conditions (e.g. the sort of waste, the amount of space available in tanks).
Accordingly, Trafigura asks that the Special Rapporteur resists making general and potentially
misleading statements on this point.

Koala, particularly considering that the captain may
have misrepresented the nature of the waste.

44

In relation to remedial action undertaken by the
Government after the dumping had taken place in
Côte d‟Ivoire, the Special Rapporteur has taken note
of several fact-finding initiatives undertaken at the
level of both the local and central government.
These include inter alia an inquiry conducted by the
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so-called Hulshof Commission, set up by the
Municipality of Amsterdam; a factual account and
summary of relevant legislation prepared by the
Inspectorate of the Ministry of Housing, Spatial
Planning and the Environment and an advisory
opinion issued by the Dutch parliamentary counsel.

45

The Special Rapporteur welcomes initiatives taken
by the Government to set up an inter-ministerial
working group to coordinate follow-up to the Probo
Koala case. According to information received by
the

Rapporteur,

such

initiatives

include

the

preparation of a protocol on “unusual situations”,
which would clarify responsibilities and decisionmaking

processes,

and

a

study

on

better
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harmonisation of the different legal frameworks. The
Rapporteur also appreciates efforts to improve
cooperation and coordination between different
inspectorates in this context.

46

As financial considerations appear to have played a Following the arrival of the Probo Koala at Amsterdam and half-way through the process of
key role in the decision to reload the waste back on

unloading the slops, APS increased the price under the contract by 3,000%. At the time, APS did

to the Probo Koala, the Special Rapporteur would not explain its reasoning for significantly increasing its charges for processing the slops and no
like to encourage the Netherlands to consider justification was provided. On this basis and with this information (or lack thereof), Trafigura
creating a fund or another financing mechanism in declined to proceed with APS‟s revised proposal.
the implementation of its follow-up initiatives. The
availability of such a funding tool would ensure the
proper discharge and treatment of toxic and
hazardous waste in the Netherlands in situations
where disagreement over payment arises, where the

On a general basis, there is no clear link between high chemical oxygen demand and odour.
Chemical oxygen demand would not be an indicator of whether waste water would be potentially
odorous; a high or low chemical oxygen demand could be present dependent upon different
chemical species other than ones associated with odour. Given the processes that could have
been applied after discharge, Trafigura, based on its current understanding, remains unclear to
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carrier of the waste is unwilling to pay for the

what extent a high chemical oxygen demand really would have been a material issue for APS.

environmentally sound disposal of such waste and
where inaction could determine a serious risk of
serious or irreversible damage to human health and
the environment.

Upon judicial determination of

liability, the carrier of the waste would later be
obliged to reimburse the costs incurred.

The sequence of events reported by the Special Rapporteur does not reflect Trafigura‟s
understanding of the events. To be clear, at the time, APS did not explain its reasoning for
significantly increasing its charges for processing the slops and no justification was provided.
Given the continuing uncertainty surrounding what “prompted” APS to take the actions it did,
Trafigura asks the Special Rapporteur to detail what evidence he has that allows him to draw
these conclusions.

Trafigura would again like to stress its concerns that the report risks causing serious prejudice to
legal proceedings currently underway and Trafigura would like to further point out that in
relation to the Dutch criminal proceedings, private individuals who, with only one exception,
have no connection to Trafigura also risk being prejudiced and as a result having their human
rights put at risk.
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The Special Rapporteur is, nevertheless, satisfied that Trafigura requests further details about the further incident to which the Special Rapporteur is
improved measures have been put in place to avoid referring.
the recurrence of such incidents. In this regard, the
Rapporteur was informed that a similar incident
occurred in 2007 with another vessel chartered by
Trafigura.

In this case, the inspectorate of the

Ministry of Housing, Spatial Planning and the

If the incident in question relates to the vessel Torm Thyra, Trafigura notes that the Torm Thyra
visited Amsterdam in March 2007 in order to undertake tank cleaning operations immediately
prior to loading new cargoes (i.e. this did not relate to de-slopping). Crucially, at that time the
Torm Thrya was not on charter to Trafigura.

Environment took samples and the waste was
processed in a plant for toxic waste after the results
of the analysis from the samples taken by the
inspectorate had become available and permission
was given by the local authorities to process the
waste. In addition, this time the waste collector and
Trafigura agreed on the processing of the waste.
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The Special Rapporteur also notes the investigation Trafigura would again like to stress its concerns that the report risks causing serious prejudice to
conducted by the Public Prosecutor, which has legal proceedings currently underway and Trafigura would like to further point out that in
resulted in judicial proceedings against Trafigura, the

relation to the Dutch criminal proceedings, private individuals who, with only one exception,

captain of the Probo Koala, Amsterdam Port Services have no connection to Trafigura also risk being prejudiced and, therefore, having their human
and the municipality of Amsterdam.

These rights put at risk.

proceedings are currently ongoing.

49

At the international level, the Special Rapporteur is

Trafigura is surprised that its actions in response to the incident have not been reported.

aware of the support provided by the Netherlands to
the deployment of the United Nations Disaster
Assessment and Coordination team in the aftermath
of the dumping in Côte d‟Ivoire in 2006.

The

Netherlands has contributed financially to a project
implemented by the United Nations Environment
Programme (UNEP) with counterparts from the Côte

To ensure a balanced and accurate account, Trafigura asks the Special Rapporteur to reflect the
following factual events in his report:

When Trafigura became aware of the incident, two Trafigura executives (together with a
delegation composed of doctors, a geologist and a refining engineer) travelled to Abidjan
in good faith in order to assist the investigation being undertaken by the Ivorian
government and to offer assistance in dealing with the emergency. Of note, the two
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d‟Ivoire Ministry of Environment, Water and Forests.

Trafigura executives, together with the manager of Puma, were subsequently arrested by

This project focuses on the preparation of a

the Ivorian authorities and imprisoned without trial for five months. The imprisonment

hazardous waste management plan for the district of

without trail of these individuals was in violation of these individuals‟ human rights.

Abidjan and capacity building in respect of the waste
management regime in the port of Abidjan, including
the transfer of technology to strengthen technical
capacity of the Ivorian Anti-Pollution Centre
(CIAPOL).

In February 2007, an agreement was reached between Trafigura and the Ivorian state in
which both parties agreed to terminate all ongoing civil legal action in the Côte d‟Ivoire.
The agreement also included a promise by the Ivorian state to indemnify any individual
claiming to have suffered harm. As a contribution towards the compensation for these
individuals and for improving the environment in Abidjan – including assistance towards
the construction of a domestic waste disposal plant – Trafigura made a payment of
USD198 million to the Côte d‟Ivoire Government.

The payment did not involve any admission of liability. Rather, underlying the
settlement was the opinion that, as a major trading company in West Africa, Trafigura
believes it has an economic responsibility to this region (but not a legal responsibility for
this event). Subsequent to this agreement, the Côte d‟Ivoire authorities released the
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Trafigura personnel who had been held since September 2006 after travelling there in a
good-faith effort to address the crisis, but it should be noted that the criminal cases
against these individuals were not dismissed until a decision of the Ivorian court of
appeal in April 2007.

In addition, as part of this agreement, and once again reflecting the spirit of Trafigura‟s
commitment to the region, Trafigura agreed to liaise with the Côte d‟Ivoire State
environmental agencies for the performance of an independent environmental audit in
Abidjan aimed at identifying any sites still polluted by the dumping of the slops by
Compagnie Tommy sarl and agreeing a strategy for their remediation.

All work

undertaken was paid for by Trafigura as per the agreement.

Following the February 2007 Agreement, a significant amount of investigation was
undertaken and an independent environmental audit was carried out by the French
company Burgeap. The investigations demonstrated that, on the basis of European
environmental standards, no further intervention works would be required given the low
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levels of contamination found. However, it was agreed by all parties that a limited
amount of additional remedial work would be done, in order to address odour concerns.
Therefore, an endorsement to the February 2007 Agreement was signed in April 2008 to
complete all remedial work and also to undertake follow-up monitoring operations for
which Trafigura paid an additional sum of €7.6 million to the State. The State will
conduct follow-up operations and post-works monitoring through its specialist
environmental agencies and the contractor, Biogénie.

Separately, an additional sum of €7.6m – which was originally stipulated within the
February 2007 Agreement – has been paid by Trafigura to the State which will be used
for purposes connected with healthcare, education and environmental issues.

Importantly, given the close co-operation between the State and Trafigura following the
events in August 2006, the State has confirmed in the April 2008 Endorsement that it is
completely satisfied that Trafigura has now complied fully with all its obligations under

68

13 AUGUST 2009

NO.

REPORT

PRIVATE AND CONFIDENTIAL

TRAFIGURA COMMENTS

the February 2007 Agreement.

50

The Basel Convention Regional Centre for Frenchspeaking Countries in Africa, based in Senegal, is
also implementing a regional component of the
UNEP project with the aim of building institutional
capacity in Côte d‟Ivoire and other countries. This
includes technical assistance to develop norms and
regulations to fill the loopholes at national level with
the overall objective of enhancing capacity to
monitor and control transboundary movements of
hazardous waste and chemicals.

51

Further assistance by the Government of the
Netherlands, in particular in the form of technical
expertise, to help the Government of Côte d‟Ivoire
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deal with outstanding health care, decontamination
and other issues would be useful and necessary.

B. Côte d’Ivoire

52

The scope of the visit to Côte d‟Ivoire included a In respect of the issues raised by the Special Rapporteur in this paragraph, Trafigura has
review of procedures followed prior to and during the commented below where appropriate.
dumping of the waste from the Probo Koala and an
assessment of remedial action undertaken by the
Government after the incident had taken place. The
latter included issues, such as decontamination,
access to health care, compensation, and access to
justice, which the Special Rapporteur considers
essential for the realisation of the right to an effective
remedy and reparation for victims of the dumping.
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Articles 19 and 28 of Côte d‟Ivoire‟s Constitution The provisions referred to relate to the Côte d‟Ivoire‟s implementation of the Basel Convention.
guarantee the right to a healthy environment. The
importation of wastes and hazardous wastes into
Côte d‟Ivoire is prohibited by law No. 88-651 of 7
July 1988 and framework law No. 96-766 of 3
October 1996. Under these laws the unauthorized
importation of hazardous wastes and noxious
substances is a criminal offence.10

Côte d‟Ivoire is also a signatory to the MARPOL Convention which is the applicable regulation.

As stated previously, Trafigura recognises that the effectiveness of the regulatory regime
regarding the movement of waste is clearly a matter for the Special Rapporteur to consider.
However, Trafigura suggests that the Special Rapporteur should not comment specifically on the
application of the Basel and MARPOL Conventions to matters concerning the Probo Koala as
these are also directly relevant to ongoing legal proceedings. In addition, these are very complex
legal issues which require specialist legal analysis.

54

Despite these legal safeguards, the dumping of the Trafigura would add that it was not aware of any flaws in the licence of Compagnie Tommy sarl
waste from the Probo Koala revealed a weakness of and that on checking Compagnie Tommy‟s licences all appeared to be in order.
and disregard for administrative procedures to

10

Report of the International Investigation Committee on Toxic Waste discharged in the district of Abidjan, 19 February 2007, page 69.
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prevent unauthorised importation of hazardous waste. In respect of checks undertaken, please note that officials did supervise the arrival of the Probo
As for the discharge of waste in the port of Abidjan,

Koala and the unloading of the slops.

noted flaws include the granting of a licence to
Tommy Ltd. to operate in the port without a rigorous
assessment and scrutiny of its application.

With

regard to the inspection of ships, the authorities did
not verify the nature of the waste and its potential
impact on human health and the environment prior to
the discharge of the waste.

In this regard, the

In addition, Trafigura would also like it noted that vessels do not carry sufficiently sophisticated
testing equipment on board so as to enable detailed chemical composition information to be
provided. Therefore, it is normal and compliant for slops to be unloaded in this manner.

Trafigura suggests that it is common for regulatory bodies (such as CIAPOL) not to have a
permanent presence in ports – often a representative will attend to sample and to ensure the
nature of what is being discharged.

Rapporteur notes that the Ivorian Anti-Pollution
Centre (CIAPOL) does not have a permanent
presence in the port of Abidjan and is not in a
position to conduct systematic controls of ships
docking in the port.
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In terms of remedial action after the dumping, a crisis Trafigura‟s comments regarding the decontamination works are detailed below in paragraph 57.
committee was set up led by the Ministry of
Environment, Water and Forests and an official
announcement was made to the public about the
exact coordinates of the polluted sites, the need to
stay away from these sites and the availability of
health centres for checkups. The Minister of
Environment, Water and Forests also contacted the
Basel Convention Secretariat, an Inter-Ministerial
Committee on toxic wastes was created, and a
national toxic waste abatement plan was launched to
address urgent health, environmental and economic
issues. The crisis, and the enormous social unrest that
this caused, led to the resignation of the Government
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on 6 September 2006.

56

In relation to health care, the Special Rapporteur

Trafigura would like to reiterate that it maintains that in any event the slops simply could not

notes information received from the Government that

have caused the deaths and serious illnesses and injuries which have been alleged. This position

free

medical

treatment

was

provided

in is supported by the evidence of independent experts which has been submitted for the

approximately 50 access points, including public and forthcoming personal injury trial in the United Kingdom. Indeed, as that trial draws nearer, the
private health institutions, as well as mobile units. Claimants‟ own lawyers and expert witnesses appear to accept that, even on their own case, the
During the visit, the Special Rapporteur was slops cannot have caused the Claimants anything more than transient low-level symptoms.
informed that these access points often lacked proper
equipment and medication to treat patients.

In

addition, many people, especially those living close
to the dumping sites, are still experiencing health

Accordingly, Trafigura, on the basis of the above expert independent evidence and the lack of
conclusive robust evidence to the contrary, does not believe that the slops could have caused
long term and serious medical conditions or health problems being alleged.

problems. Adverse effects on child birth and child In addition, and as communicated to the Special Rapporteur previously, WSP Environment &
health, including miscarriages and death after birth, Energy, a leading UK- based environmental consultancy, has recently undertaken an independent
have also been reported. Hence, monitoring of long- soil, air and water investigation at several of the alleged dumping sites as well as further
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term effects on human health and care for the most contextual assessments and environmental audits. The results of this work:
vulnerable remain necessary.

“indicate no risk to human health has been identified at the investigated Subject Sites from the
contaminants potentially relating to the Slops (i.e. the Contaminants of Concern). No compounds
specifically characteristic of the Slops have been detected at any of the Subject Sites.
Furthermore, there is no evidence of the broader range of contaminants that could additionally
relate to the Slops at any of the Subject Sites, with the possible exception of the Vridi Canal and
Akouédo sites. Analysis of sediment and water samples for the Vridi Canal and water samples
for the Akouédo dump sites identified small traces of light hydrocarbons and sulphides which
could possibly relate to the Slops. However, these compounds are also present in a wide range
of wastes from a broad variety of processes undertaken in the region or are naturally occurring.
In any event, WSP concludes that there is no risk to human health from these identified trace
contaminants at these two sites based on their current use.”
WSP goes on to conclude:
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“The investigations of various „control‟ sites [(i.e. not alleged dump sites)] including roadside
locations and samples obtained from the public water supply did identify background
contamination in soils, air, the Ébrié Lagoon (water and sediment) and within the public water
supply indicative of general industrial pollution. The concentrations identified in some of the
media exceeded applied screening values indicating potential risks to human health from general
industrial pollution.”
“The investigations of the various „control‟ sites reflects the findings of the desk based study
demonstrating the presence of degraded environmental conditions within Abidjan which have
arisen primarily related to human activity, over a number of years and which are likely to have
an impact upon the health of the average individual living in the city through disease and
exposure to chemical and other contaminants.”
These findings, coupled with those reached by Burgeap, clearly disprove any suggestions that the
slops from the Probo Koala continue to pose a threat to the health of the local population in and
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around Abidjan.

57

As for decontamination, clean-up operations were In the immediate aftermath of the Probo Koala „incident‟ and as a result of Côte d‟Ivoire‟s initial
assigned by the Government to Séché, a French concerns regarding the deposition of the slops and its affect on the environment, the Ivorian
group that intervened through Tredi International, its
subsidiary.

Tredi

extracted

9,300

tons

Government contracted with an entity called Tredi to assist with the remedial work. Tredi

of commenced its work in Abidjan on 17 September 2006.

contaminated soils and liquids from the district of

Following Tredi‟s work, Trafigura and Côte d‟Ivoire entered into a settlement, the provisions of

Abidjan, which were shipped to France and
which included the appointment of an environmental consultant to further assess the
11

incinerated at a special factory owned by Trédi.

environmental conditions at the alleged deposition sites. During the course of 2007, Burgeap
The Special Rapporteur was told that 8 sites were
decontaminated

in

this

manner.

Full

carried out these environmental investigations together with Biogenie. Please see Trafigura‟s
commentary on paragraph 29 for Burgeap‟s conclusion of 20 October 2007.

decontamination has, however, not yet taken place.
The Côte d‟Ivoire State contracted with Tredi to carry out the treatment and disposal of certain

11

Ibid.
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waste. Tredi is a business unit of Séché Environnement and manages the remediation and
disposal of hazardous waste for its clients.
The work undertaken by Tredi largely comprised the excavation of wastes and the incineration of
that waste.
Of note, in respect of the material recovered by Tredi, it was found that the analyses indicated
that the material removed by Tredi was contaminated by waste materials other than the slops.
This is due to the presence and levels of heavy metals contamination (samples of the slops reveal
only trace concentrations of heavy metal). In addition, the materials removed by Tredi revealed
the presence of hydrocarbons within the C14 to C40 range (by contrast to the slops, which would
have fallen almost exclusively in the C5 to C11 range).

In addition, Burgeap carried out analysis at Alépé Road. The investigations demonstrated that,
on the basis of European environmental standards, no further intervention works would be
required given the low levels of contamination found. However, Burgeap could not rule out the
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potential for some odour issues.
Therefore, it was agreed by all parties that a limited amount of additional remedial work would
be done to address odour concerns.
As more particularly detailed in Trafigura‟s commentary on paragraph 79, an endorsement to the
February 2007 Agreement was signed in April 2008 which stated, amongst other matters, that
Trafigura had completed and complied with all its obligations under the agreement of February
2007 and would pay an additional sum of €7.6 million to the Côte d‟Ivoire State, to enable the
State to conduct follow-up operations and post-works monitoring in respect of the odour
concern.
Trafigura believes it has fully discharged its obligations (which it voluntarily entered into under
contract) in respect of decontamination/remediation works (and as has been confirmed by the
Côte d‟Ivoire Government).
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In relation to the issue of compensation, the Trafigura has no comments to offer in respect of compensation payments, as this is a matter for
Government called on victims to register on an the Côte d‟Ivoire Government.
official list to receive compensation. However, there
have been disputes about the accuracy of this list.
The list was based on information provided by State
hospitals, while many people were not registered as
they sought medical care in clinics that were not
certified by the State or through traditional healers.
In addition, some victims could not register because
they did not have official identity cards.

59

During the visit, the Special Rapporteur was told that

Trafigura has no comments to offer in respect of compensation payments, as this is a matter for

some victims have been compensated. Others have the Côte d‟Ivoire Government.
not received any or only limited compensation.
Affected businesses, in particular in the Vridi
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industrial area, also claimed to have received
inadequate compensation.

The slow pace of the

process, a lack of transparency, and limited
recognition of victims and acknowledgement of their
suffering appear of particular concern in this context.

60

In February 2007, the President of Côte d‟Ivoire Trafigura has no comments to offer in respect of compensation payments, as this is a matter for
signed an out-of-court settlement with Trafigura. On the Côte d‟Ivoire Government.
the basis of this settlement, Trafigura paid US$ 198
million to cover damages suffered by the State of
Côte d‟Ivoire, reimbursement for decontamination
costs and compensation for victims.

Victims‟

associations appear not to have been consulted before
this agreement was signed.

This is a matter of

serious concern, in particular as the settlement
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obliged the State of Côte d‟Ivoire to waive all current
or future action for liability and damages.

The

Special Rapporteur also received complaints about
inequitable distribution and an overall lack of clarity
on the subsequent use made of the settlement
payment.

61

With regard to access to justice, the Public
Prosecutor conducted an investigation, into the
incident, which led to the prosecution of several
individuals. However, in March 2008, the Court of
Appeal ruled that there was insufficient evidence to
pursue criminal charges against Trafigura.

In

October 2008, the owner of Tommy Ltd. and a
representative from shipping agent WAIBS did
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receive prison sentences of 20 and 5 years
respectively for their role in the incident. 7 other
individuals were acquitted.

Personal injury group

litigation is still ongoing before the High Court of
Justice in the United Kingdom. In this class action,
over 20,000 victims allege they were injured by
exposure to the waste from the Probo Koala as a
result of actions by Trafigura.

62

In relation to the verification of facts and the
disclosure of the truth about the incident, the Special
Rapporteur has taken note of the reports issued by
both the national and international commission of
inquiry on the toxic waste in the district of Abidjan
and encourages the Government to follow-up on their
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recommendations. The Special Rapporteur notes that
these reports have not been widely disseminated.

63

Some measures have been taken with a view to
preventing the dumping of waste in the future. In
particular, the Special Rapporteur welcomes the
initiative to prepare a hazardous waste management
plan for the district of Abidjan in the context of the
above mentioned project carried out with the
assistance of UNEP. Further capacity building of
relevant institutions in this area, is necessary. At the
same time, effective prevention can only be realised
if these initiatives are accompanied by institutional
reform

and

a

strengthening

of

independent

supervisory powers in the area of waste management.
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C. Trafigura

64

The focus of the Special Rapporteur‟s review of the
role of Trafigura in the dumping of the waste from
the Probo Koala was on the company‟s responsibility
to respect human rights.

65

The OECD Guidelines for Multinational Enterprises The Special Rapporteur should only consider applicable laws, regulations, conventions and
emphasise that companies are expected to comply guidance in existence at the time of the events in question.
with national laws and to respect the principles of
relevant

international

instruments.

The

policy

framework for business and human rights developed
by

the

Special

Representative

of

the

Secretary-General on human rights and transnational
corporations provides that in addition to compliance

The principles, standards of good practice and frameworks cited by the Special Rapporteur (e.g.
the „protect, respect and remedy‟ framework) may, in some instances, not have been in existence
at the time and/or are not appropriate or legally binding.

In addition, Trafigura would welcome the Special Rapporteur making a clear distinction between
conventions and other voluntary guidelines, which apply to signatory states, as opposed to legal

with national laws, the baseline responsibility of
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companies is to respect human rights.12 This obligations which are binding on companies operating in those nation states.
responsibility exists independently of States‟ duties13
and even where national law is absent.14

More particularly, Trafigura suggests that the Special Rapporteur should not comment
specifically on the application of the Basel and MARPOL Conventions (or any other legislative
or regulatory framework) to matters concerning the Probo Koala as these are also directly
relevant to ongoing legal proceedings. In addition, these are very complex legal issues which
require specialist legal analysis.

66

The exercise of this responsibility requires due Trafigura always seeks to comply with the laws of the country in which it operates.
diligence - a process whereby companies not only
ensure compliance with national laws, but also
become aware of, prevent and address, adverse

The Special Rapporteur may wish to note that vessels are compelled to discharge slops in
MARPOL registered ports – MARPOL forces vessels in nearly all circumstances to discharge in

12

The policy framework was welcomed by the Human Rights Council, which emphasized that corporations have a responsibility to respect human rights, HRC
resolution 8/7.
13
Ibid, paragraphs 54 and 55.
14
Report of the Special Representative of the Secretary-General on the issue of human rights and transnational corporations and other business enterprises, A/HRC/8/5, 7
April 2009, paragraph 23.
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human rights impacts. The scope of due diligence is

port rather than at sea. In turn, the vessels must be able to rely on the facilities that are made

determined by the country context in which business available to them.
activities take place; the impact business activities
may have on human rights within that context; and
the extent to which relationships associated with
these activities might contribute to abuse.15

Trafigura comments that from recent industry-wide conferences, it is clear that the lack of
transparency on capability, capacity and tariffs of MARPOL registered ports is a worldwide
issue. It is not reasonable to criticise solely vessel operators, whose vessels are only in port for a
few days at a time, for the inadequacies of those operating the ports and the land based systems
to which they need to connect.

67

The Special Rapporteur considers that the due The Côte d‟Ivoire is a major producer of crude, has refining facilities as well as importing and
diligence test in the Probo Koala case rests on the

exporting crude oil and hydrocarbon products.

As such, it is a major creator of its own

question whether Trafigura took all the necessary hydrocarbon based wastes and should be expected to be capable of dealing with them.
precautions to prevent any possible adverse human
rights impacts of the discharge of its waste and

15

Ibid, paragraph 25.
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whether it could have reasonably known that its
actions or omissions would contribute to a human
rights violation. In the view of the Rapporteur, these
precautions needed to be particularly stringent in the
case of Côte d‟Ivoire given the prevailing climate of
insecurity and weak rule of law in the country as a
result of the crisis, which started in 2002. Several
political agreements seeking to resolve this crisis
have been signed and implemented, the latest of
which is the March 2007 Ouagadougou Political
Agreement.

68

Within this framework, the Special Rapporteur has
identified the following specific elements of due
diligence in relation to the dumping of the waste
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from the Probo Koala in Abidjan:

(a)

Full

disclosure

and

clarity

on

the The Special Rapporteur will need to rephrase this statement to read as follows: „Full disclosure

composition of the Probo Koala‟s slop tanks and clarity on the composition of the Probo Koala‟s slops tanks and destination for
and destination for discharge prior to the treating/disposing prior to the unloading of the slops;‟.
dumping of the waste;
Again, Trafigura would also like it noted that vessels do not carry sufficiently sophisticated
testing equipment on board so as to enable detailed chemical composition information to be
provided. That said, in respect of the description of the slops, Trafigura made a clear and
accurate description to WAIBS and Compagnie Tommy sarl.

(b)

Evaluation of port reception capacities and The Special Rapporteur will need to rephrase this statement to read as follows: „Evaluation of
waste

disposal

facilities

in

terms

of port reception capacities and waste disposal facilities in terms of environmentally sound waste

environmentally sound waste treatment prior treatment prior to the unloading of the slops;‟.
to the dumping of the waste;
The Special Rapporteur may wish to note that vessels are compelled to discharge slops in
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MARPOL registered ports – MARPOL forces vessels in nearly all circumstances to discharge in
port rather than at sea. In turn, the vessels must be able to rely on the facilities that are made
available to them.

Trafigura comments that from recent industry-wide conferences, it is clear that the lack of
transparency on capability, capacity and tariffs of MARPOL registered ports is a worldwide
issue. It is not reasonable to criticise solely vessel operators, whose vessels are only in port for a
few days at a time, for the inadequacies of those operating the ports and the land based systems
to which they need to connect.

As detailed below, Trafigura believed, like any reasonably prudent operator, that, at the time, the
Port of Abidjan had facilities capable of unloading and handling the Probo Koala‟s slops.

There could be a number of methods available for the treatment of slops; therefore, Trafigura
believes it is not necessarily correct to assume that the slops could not have been dealt with in
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Amsterdam.

Again, the implication of this paragraph is that on leaving the port of Amsterdam, the Probo
Koala sailed direct to the port of Abidjan (and also that the Probo Koala always intended to
berth at the port of Abidjan). Neither is the case. The Probo Koala‟s route (which included
Paldiski, Estonia and Lagos, Nigeria) was in line with a prearranged commercial voyage.

With regard to Trafigura‟s choice of port, the reason for choosing the port of Abidjan is that
many major oil trading companies, Trafigura included, have a long history of safe transport
operations to Abidjan (including the unloaded of oil-related products and slops without incident).

The port of Abidjan is the largest trading port in West Africa with a water area of approximately
1,000 Ha, 34 quay berths, a number of offshore berths, 143,507 m² of warehousing, 407,568 m²
of external storage and 27 Ha of container yards. Over 2,500 vessels berth at the port each year
and up to 60 vessels can berth at any one time. It has reception facilities capable of handling
container ships as well as large tankers for the loading and offloading of hydrocarbons. It has
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been accredited under the International Port Security Program since July 2004 and has
commercial and training links with the ports of Le Havre and Marseille in France.
The Port of Abidjan has been receiving slops arising from the carriage of oil for 12 years with at
least 24 vessels offloading slops for disposal in Abidjan per year, so far as Trafigura is currently
aware, without incident. In particular, from February 2005 to 12 August 2006, WAIBS arranged
for the offloading and disposal of over 2,400 metric tons of MARPOL slops (from over 30
operations) in Abidjan, on the information supplied by WAIBS to Trafigura, without incident.
Colonel Major Konan Gnamien (Director-General of Customs in Abidjan) stated that, during the
period of 1 January to 6 September 2006, 30,000 tonnes of hydrocarbon residues and waste
waters were disposed of from ships in Abidjan.
Further, the Cote d‟Ivoire is a signatory to MARPOL. Under the provisions of MARPOL, the
Port of Abidjan was required to have adequate facilities for the unloading and handling
MARPOL slops. As discussed earlier, the vessels must be able to rely on the facilities that are
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made available to them.

In any event, as stated by the Special Rapporteur in paragraph 74, “at the time of the events, the
port of Abidjan reportedly had […] one experienced de-slopping service provider; a company
named ITE (Ivoirienne des Techniques des Energies).” In other words, the Special Rapporteur
acknowledges that, at the time, there was a service provider in the Port of Abidjan able to unload
and deal with slops.
On this basis, Trafigura again believed, like any reasonably prudent operator, that, at the time,
the Port of Abidjan had facilities capable of unloading and handling the Probo Koala‟s slops.

(c)

Remedial action after the dumping of the In the immediate aftermath of the Probo Koala „incident‟ and as a result of Côte d‟Ivoire‟s initial
waste.

concerns regarding the deposition of the slops and its affect on the environment, the Ivorian
Government contracted with an entity called Tredi to assist with the remedial work. Tredi
commenced its work in Abidjan on 17 September 2006.
Following Tredi‟s work, Trafigura and Côte d‟Ivoire entered into a settlement, the provisions of
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which included for the appointment of an environmental consultant to further assess the
environmental conditions at the alleged deposition sites. During the course of 2007, Burgeap
carried out these environmental investigations together with Biogenie. Please see Trafigura‟s
commentary on paragraph 29 for Burgeap‟s conclusion of 20 October 2007.
The Côte d‟Ivoire State contracted with Tredi to carry out the treatment and disposal of certain
waste. Tredi is a business unit of Séché Environnement and manages the remediation and
disposal of hazardous waste for its clients.
The work undertaken by Tredi largely comprised the excavation of wastes and the incineration of
that waste.

Of note, in respect of the material recovered by Tredi, it was found that the analyses indicated
that the material removed by Tredi was contaminated by waste materials other than the slops.
This is due to the presence and levels of heavy metals contamination (samples of the slops reveal
only trace concentrations of heavy metal). In addition, the materials removed by Tredi revealed
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the presence of hydrocarbons within the C14 to C40 range (by contrast to the slops, which would
have fallen almost exclusively in the C5 to C11 range).

In addition, Burgeap carried out analysis at Alépé Road. The investigations demonstrated that,
on the basis of European environmental standards, no further intervention works would be
required given the low levels of contamination found. However, Burgeap could not rule out the
potential for some odour issues.
Therefore, it was agreed by all parties that a limited amount of additional remedial work would
be done to address odour concerns.
As more particularly detailed in Trafigura‟s commentary on paragraph 79, an endorsement to the
February 2007 Agreement was signed in April 2008 which stated, amongst other matters, that
Trafigura had completed and complied with all its obligations under the agreement of February
2007 and would pay an additional sum of €7.6 million to the Côte d‟Ivoire State, to enable the
State to conduct follow-up operations and post-works monitoring in respect of the odour
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concern.
Trafigura believes it has fully discharged its obligations (which it voluntarily entered into under
contract) in respect of decontamination/remediation works (and as has been confirmed by the
Côte d‟Ivoire Government).

69

In relation to the first element, the Special

Further, it is implied in this paragraph that on leaving the port of Amsterdam, the Probo Koala

Rapporteur notes alleged inconsistencies in the way sailed direct to the port of Abidjan (and also that the Probo Koala always intended to berth at the
the

Probo

Koala

and

its

shipping

agent port of Abidjan). Neither is the case. Please see details regarding the Probo Koala‟s voyage at

communicated the content and nature of the slops to paragraph 25 above.
port authorities in Amsterdam. According to
information received by the Rapporteur, various
qualifications were used to describe the content of
the Probo Koala‟s slop tanks, including as a “mixture
of tank washing, petrol and caustic soda‟”, as “oily
tank washings and cargo residues” and also as

In respect of the description of the slops, Trafigura made a clear and accurate description to
WAIBS and Compagnie Tommy.

Further, the descriptions which the Special Rapporteur refers to in this paragraph are not
descriptions made by Trafigura, but descriptions used by the Hulshof report.

As stated

immediately above, Trafigura provided Compagnie Tommy sarl with clear and accurate
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“watery cleaning liquids” and “waste from steam description of the composition of the slops.
degreasing”.16 The Special Rapporteur also notes that
at a later stage, after having left Amsterdam and upon
berthing in Abidjan, Trafigura characterized the
waste as “chemical waste water” as opposed to
“MARPOL waste water”.

70

In addition, the high chemical oxygen demand was The Probo Koala‟s destination on leaving the port of Amsterdam was not relevant to the issue of
apparently not known when the Probo Koala docked disposing of the slops.
in Amsterdam and only detected on the basis of the
sample taken by Amsterdam Port Services. Similarly,
a lack of clarity reportedly also arose over the
destination for the discharge of the waste from the

As stated earlier, Trafigura struggles to see the relevance of high chemical oxygen demand –
there is no clear link between high chemical oxygen demand and odour. Chemical oxygen
demand would not be an indicator of whether waste water would be potentially odorous; a high

16

Report by the Commission of Inquiry established by the Municipality of Amsterdam on the events related to the arrival, stay and departure of the Probo Koala in July
2006 in Amsterdam (Hulshof Commission), page 11.
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Probo Koala after its stop in Amsterdam. In this or low chemical oxygen demand could be present dependent upon different chemical species
regard, the terms “next convenient opportunity” and other than ones associated with odour. In addition, given the processes that were to have been
“to sea for orders” were used, whilst initially carried out by APS, Trafigura, based on its current understanding, remains unclear as to what
“Paldiski, Estonia” had been indicated. While the extent a high chemical oxygen demand really would have had a material issue for APS.
Special Rapporteur acknowledges that this may not
be uncommon in such transactions, the discretion
with which different qualifications were employed
appears wide and not conducive to transparent

With regard to the description of the slops as „potentially toxic waste‟, Trafigura urges caution –
any substance can be „toxic‟ in a given set of circumstances. The Special Rapporteur should
avoid any potential confusion on this issue.

decision-making on the treatment of potentially toxic

In response to the Special Rapporteur‟s statement “[…] the terms “next convenient opportunity”

waste.

and “to sea for orders” were used, whilst initially “Paldiski, Estonia” had been indicated”,
Trafigura would note that this is quite normal. It is simply a reality of the normal commercial
shipping world that factors like the weather and other circumstance facing a vessel will change
regularly. It is a very simplistic approach to say that this is vague. Of note, MARPOL is
designed to support these demands, hence the system of MARPOL ports and facilities on which
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vessels should be able to rely.

71

In terms of evaluating appropriate port reception As detailed below, Trafigura believed, like any reasonably prudent operator, that, at the time, the
facilities, the analysis carried out after the vessel

Port of Abidjan had facilities capable of unloading and handling the Probo Koala‟s slops.

berthed in Amsterdam revealed that the waste could
not be treated there and that only the port of
Rotterdam had adequate treatment facilities. Under
these

circumstances,

the

Special

Rapporteur

considers that it would fall on Trafigura to show in
what way the port of Abidjan would be equally or
better equipped to process the waste.

There could be a number of methods available for the treatment of the slops; therefore, Trafigura
believes it is not necessarily correct to assume that the slops could not have been dealt with in
Amsterdam.

Again, the implication of this paragraph is that on leaving the port of Amsterdam, the Probo
Koala sailed direct to the port of Abidjan (and also that the Probo Koala always intended to berth
at the port of Abidjan). Neither is the case. The Probo Koala‟s route (which included Paldiski,
Estonia and Lagos, Nigeria) was in line with a prearranged commercial voyage.

With regard to Trafigura‟s choice of port, the reason for choosing the port of Abidjan is that
many major oil trading companies, Trafigura included, have a long history of safe transport
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operations to Abidjan (including the unloaded of oil-related products and slops without incident).

The port of Abidjan is the largest trading port in West Africa with a water area of approximately
1,000 Ha, 34 quay berths, a number of offshore berths, 143,507 m² of warehousing, 407,568 m²
of external storage and 27 Ha of container yards. Over 2,500 vessels berth at the port each year
and up to 60 vessels can berth at any one time. It has reception facilities capable of handling
container ships as well as large tankers for the loading and offloading of hydrocarbons. It has
been accredited under the International Port Security Program since July 2004 and has
commercial and training links with the ports of Le Havre and Marseille in France.
The Port of Abidjan has been receiving slops arising from the carriage of oil for 12 years with at
least 24 vessels offloading slops for disposal in Abidjan per year, so far as Trafigura is currently
aware, without incident. In particular, from February 2005 to 12 August 2006, WAIBS arranged
for the offloading and disposal of over 2,400 metric tons of MARPOL slops (from over 30
operations) in Abidjan, on the information supplied by WAIBS to Trafigura, without incident.
Colonel Major Konan Gnamien (Director-General of Customs in Abidjan) stated that, during the
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period of 1 January to 6 September 2006, 30,000 tonnes of hydrocarbon residues and waste
waters were disposed of from ships in Abidjan.
Further, the Cote d‟Ivoire is a signatory to MARPOL. Under the provisions of MARPOL, the
Port of Abidjan was required to have adequate facilities for the unloading and handling of
MARPOL slops. As discussed earlier, the vessels must be able to rely on the facilities that are
made available to them.

In any event, as stated by the Special Rapporteur in paragraph 74, “at the time of the events, the
port of Abidjan reportedly had […] one experienced de-slopping service provider; a company
named ITE (Ivoirienne des Techniques des Energies).” In other words, the Special Rapporteur
acknowledges that, at the time, there was a service provider in the Port of Abidjan able to unload
and deal with the slops.
On this basis, Trafigura again believed, like any reasonably prudent operator, that, at the time,
the Port of Abidjan had facilities capable of unloading and handling the Probo Koala‟s slops.
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In this respect, the Special Rapporteur is aware of

As detailed below, Trafigura believed, like any reasonably prudent operator, that, at the time, the

Trafigura‟s assertion that the port of Abidjan is Port of Abidjan had facilities capable of unloading and handling the Probo Koala‟s slops.
widely regarded as an appropriate location to
discharge

slops

falling

under

the

MARPOL

Convention. According to information received from
Trafigura,

approximately

30,000

tonnes

of

hydrocarbon residues and waste waters were
discharged from ships in Abidjan between 1 January
and 5 September 2006.

Again, the implication of this paragraph is that on leaving the port of Amsterdam, the Probo
Koala sailed direct to the port of Abidjan (and also that the Probo Koala always intended to berth
at the port of Abidjan). Neither is the case. The Probo Koala‟s route (which included Paldiski,
Estonia and Lagos, Nigeria) was in line with a prearranged commercial voyage.

With regard to Trafigura‟s choice of port, the reason for choosing the port of Abidjan is that
many major oil trading companies, Trafigura included, have a long history of safe transport
operations to Abidjan (including the unloaded of oil-related products and slops without incident).

The port of Abidjan is the largest trading port in West Africa with a water area of approximately
1,000 Ha, 34 quay berths, a number of offshore berths, 143,507 m² of warehousing, 407,568 m²
of external storage and 27 Ha of container yards. Over 2,500 vessels berth at the port each year
and up to 60 vessels can berth at any one time. It has reception facilities capable of handling
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container ships as well as large tankers for the loading and offloading of hydrocarbons. It has
been accredited under the International Port Security Program since July 2004 and has
commercial and training links with the ports of Le Havre and Marseille in France.
The Port of Abidjan has been receiving slops arising from the carriage of oil for 12 years with at
least 24 vessels offloading slops for disposal in Abidjan per year, so far as Trafigura is currently
aware, without incident. In particular, from February 2005 to 12 August 2006, WAIBS arranged
for the offloading and disposal of over 2,400 metric tons of MARPOL slops (from over 30
operations) in Abidjan, on the information supplied by WAIBS to Trafigura, without incident.
Colonel Major Konan Gnamien (Director-General of Customs in Abidjan) stated that, during the
period of 1 January to 6 September 2006, 30,000 tonnes of hydrocarbon residues and waste
waters were disposed of from ships in Abidjan.
Further, the Cote d‟Ivoire is a signatory to MARPOL. Under the provisions of MARPOL, the
Port of Abidjan was required to have adequate facilities for the unloading and handling
MARPOL slops. As discussed earlier, the vessels must be able to rely on the facilities that are
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made available to them.

In any event, as stated by the Special Rapporteur in paragraph 74, “at the time of the events, the
port of Abidjan reportedly had […] one experienced de-slopping service provider; a company
named ITE (Ivoirienne des Techniques des Energies).” In other words, at the time there was a
service provider in the Port of Abidjan able to unload and deal with the slops.

On this basis, Trafigura again believed, like any reasonably prudent operator, that, at the time,
the Port of Abidjan had facilities capable of unloading and handling the Probo Koala‟s slops.

73

The Special Rapporteur observes that Trafigura‟s This paragraph appears to be inconsistent with the paragraph below, as the paragraph below
claims on this issue are not supported by the findings implies that ITE has the facilities to deal with the slops.
of the above mentioned technical assistance mission
to Côte d‟Ivoire mandated by the Basel Convention
Secretariat, which found that the “the Abidjan port is

The „Report of the Basel Convention Secretariat‟s technical assistance mission to Cote d‟Ivoire‟
(Annexed to the Decision VIII/1) was undertaken in November/December 2006 (i.e. after the
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not equipped with the necessary facilities for the

Probo Koala had offloaded its slops in the August 2006).

offloading and treatment of wastes covered by the
MARPOL Convention. The mission was unable to
confirm whether the port was in fact authorized to
receive such wastes”.17

The report also states at paragraph 4(b): “… bringing Abidjan‟s port into line with the
requirements of the MARPOL Convention for the reception of MARPOL waste”. In other
words, the Port of Abidjan should, if it was “in line with the requirements of the MARPOL
Convention”, have been able to accept MARPOL waste.

Accordingly, for the reasons stated in Trafigura‟s commentaries on paragraphs 71 and 74,
Trafigura believed, at the time, that the Port of Abidjan had facilities capable of unloading and
handling the Probo Koala‟s slops.
74

In addition, at the time of the events, the port of

The decision to appoint Compagnie Tommy sarl was taken on the advice of WAIBS, a

Abidjan reportedly had only one experienced longstanding and experienced shipping agent in Abidjan for oil companies and Trafigura‟s
de-slopping service provider; a company named ITE shipping agent (Trafigura had been using WAIBS for 3 years as its shipping agent at the Port of

17

Open-ended Working Group of the Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and Their Disposal, Decision VIII/1 on Côte
d‟Ivoire, Note by the Secretariat, UNEP/CHW/OEWG/6/2, 2 July 2007.
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(Ivoirienne des Techniques des Energies). While it is

Abidjan). WAIBS was asked to nominate a reputable and licensed company to handle the slops.

not unusual for a commodity trader, such as WAIBS nominated Compagnie Tommy sarl as being capable of carrying out the work.
Trafigura, to work with several companies for the
discharge and treatment of its waste, the exercise of
due diligence would seem to suggest that ITE was
the only viable option in this particular case.

Of note, WAIBS confirmed Compagnie Tommy‟s capability to perform the operation by
reference to the fact that the head of Compagnie Tommy sarl – Salomon Ugborugbo – had
previously worked for ITE, which had frequently been appointed by WAIBS to deal with
MARPOL slops and which had a reputation for handling large amounts of slops responsibly and
reliably in Abidjan for over 10 years.

Trafigura suggests that in many ports of the world the receivers of slops are not the ones who
deal with the unloaded materials. They could, and often do, deal with the slops in a variety of
ways and/or with a variety of third parties.

75

As for the decision to contract Tommy Ltd. to As explained earlier, the decision to appoint Compagnie Tommy sarl was taken on the advice of
discharge

the

waste,

the

Special

Rapporteur WAIBS, a longstanding and experienced shipping agent in Abidjan for oil companies and

acknowledges information received from Trafigura Trafigura‟s shipping agent (Trafigura had been using WAIBS for 3 years as its shipping agent at
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that its subsidiary Puma Energie contacted shipping the Port of Abidjan). WAIBS was asked to nominate a reputable and licensed company to handle
agent WAIBS, which in turn identified Tommy Ltd. the slops. WAIBS nominated Compagnie Tommy sarl as being capable of carrying out the work.
as being able to deal with the slops. Reportedly the
port of Abidjan confirmed that Tommy was
registered and copies of relevant licences and
authorizations were provided to Puma. In addition,
WAIBS and

Tommy were

informed

of

the

composition of the waste, including its chemical
oxygen demand. In this context, Tommy Ltd. stated
that it would assume full responsibility for the
operation.18

Of note, WAIBS confirmed Compagnie Tommy‟s capability to perform the operation by
reference to the fact that the head of Compagnie Tommy sarl – Salomon Ugborugbo – had
previously worked for ITE, which had frequently been appointed by WAIBS to dispose of
MARPOL slops and which had a reputation for handling large amounts of slops responsibly and
reliably in Abidjan for over 10 years.

In addition, Trafigura is keen to again stress that Compagnie Tommy sarl was set up
independently of itself, Puma or any of its operations and its creation was in no way due to the
Probo Koala‟s desire to offload its slops in Abidjan.

Compagnie Tommy sarl was in existence prior to the Probo Koala arriving in Amsterdam in July

18

Report of the National Commission of Inquiry on Toxic Waste discharged in the district of Abidjan, 19 February 2007, page 27.
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2006 (the Banny Commission Report detailing that (i) there was an extraordinary general
meeting of the shareholders of Compagnie Tommy sarl on 15 April 2006 and (ii) on 10 May
2006 the Articles of Association of Compagnie Tommy sarl were adopted – of note, the stated
purpose of trading included: “the unloading, draining and maintenance of ships”).

In addition to the above, Trafigura would also like to highlight:

Again, Compagnie Tommy sarl is totally independent of Trafigura, Puma or any of
Trafigura‟s other operations and its creation was in no way due to the Probo Koala‟s
desire to offload its slops in Abidjan.

Trafigura understands that WAIBS had undertaken shipping operations for the oil majors
and oil trading companies for over 11 years prior to 2006 without incident.

On 30 July 2006, Compagnie Tommy sarl applied to the General Directory of the Port
Authority of Abidjan for authorisation to unload oil and waste from ships (see The
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Banny Commission Report).

The Port‟s Harbour Master, Commander Marcel Bombo, granted the authorisation on 9
August 2006 (see The Banny Commission Report).

WAIBS and Compagnie Tommy sarl were made aware of the nature of the slops.
Compagnie Tommy sarl confirmed in writing:

o it employed its own chemist and, knowing the nature of the slops, was able to
handle them;

o it would take responsibility for the operation and provide all relevant
documentation; and

o it held all necessary authorisations and licences.

The Port of Abidjan also confirmed Compagnie Tommy sarl was registered and
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authorised.

76

In the view of the Special Rapporteur these elements Please refer to Trafigura‟s comments on paragraphs 71 to 73 regarding the suitability of Abidjan
do not amount to a full evaluation of reception as a port at which to dispose of the slops.
capacities in the port of Abidjan aimed at ensuring
environmentally sound waste treatment. In this
regard, further information at the Rapporteur‟s
disposal suggests that Tommy Ltd. was only created
shortly prior to the arrival of the Probo Koala and
had

neither

previous

experience

with

waste

treatment, nor adequate facilities, equipment and
expertise to treat waste. It is of concern to the
Rapporteur that these shortcomings do not appear to
have been taken into consideration by Trafigura.

Trafigura is keen to stress once again that Compagnie Tommy sarl was set up independently of
itself, Puma or any of its operations and its creation was in no way due to the Probo Koala‟s
desire to offload its slops in Abidjan. Compagnie Tommy sarl was in existence prior to the
Probo Koala arriving in Amsterdam in July 2006 (the Banny Commission Report detailing that
(i) there was an extraordinary general meeting of the shareholders of Compagnie Tommy sarl on
15 April 2006 and (ii) on 10 May 2006 the Articles of Association of Compagnie Tommy sarl
were adopted – of note, the stated purpose of trading included: “the unloading, draining and
maintenance of ships”).

In addition to the above, Trafigura would also like to highlight:
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Again, Compagnie Tommy sarl is totally independent of Trafigura, Puma or any of
Trafigura‟s other operations and its creation was in no way due to the Probo Koala‟s
desire to offload its slops in Abidjan.

Trafigura understands that WAIBS had undertaken shipping operations for the oil majors
and oil trading companies for over 11 years prior to 2006 without incident.

On 30 July 2006, Compagnie Tommy sarl applied to the General Directory of the Port
Authority of Abidjan for authorisation to unload oil and waste from ships (see The
Banny Commission Report).

The Port‟s Harbour Master, Commander Marcel Bombo, granted the authorisation on 9
August 2006 (see The Banny Commission Report).

WAIBS and Compagnie Tommy sarl were made aware of the nature of the slops.
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Compagnie Tommy sarl confirmed in writing:

o it employed its own chemist and, knowing the nature of the slops, was able to
handle them;

o it would take responsibility for the operation and provide all relevant
documentation; and

o it held all necessary authorisations and licences.

The Port of Abidjan also confirmed Compagnie Tommy sarl was registered and
authorised.
We are interested to know what information the Special Rapporteur has that “suggests that
Compagnie Tommy Ltd. was only created shortly prior to the arrival of the Probo Koala”. Of
note, this was not suggested at any time in the criminal trials that took place in Abidjan in
October 2008 and indeed Mr. Ugborugbo, the head of Compagnie Tommy sarl, had previously
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stated on 10 February 2008: “I worked on three (03) vessels before the arrival of the Probo
Koala.”

77

At a minimum, the exercise of due diligence should

Please see Trafigura‟s comments on paragraphs 71 to 76 above regarding the suitability of

have triggered additional inquiries into Tommy Ltd‟s (i) Abidjan as a location and (ii) Compagnie Tommy sarl as a contractor equipped to dispose of
capacities to treat waste in an environmentally sound the slops.
manner. This is all the more so, as Tommy Ltd.
informed Trafigura it would discharge the waste
from the Probo Koala “in a place out of the city,
called Akouédo, which is properly equipped to
receive any type of chemical product”.19 The Special
Rapporteur had the opportunity during his visit to

In summary, Port of Abidjan had facilities capable of disposing of the Probo Koala‟s slops.
Many major oil trading companies, Trafigura included, have a long history of safe transport
operations to Abidjan (including the unloaded of oil-related products and slops) without incident.

The port of Abidjan is the largest trading port in West Africa and has been accredited under the
International Port Security Program since July 2004 and has commercial and training links with

Abidjan to visit Akouédo. It is a municipal waste

19

Ibid.
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dump existing alongside poor communities living on the ports of Le Havre and Marseille in France.
subsistence farming and in extremely precarious
The Port of Abidjan has been receiving slops arising from the carriage of oil for 12 years with at
conditions. Nearby residents live on recycling
least 24 vessels offloading slops for disposal in Abidjan per year, so far as Trafigura is currently
garbage for personal use or re-selling. Akouédo was
aware, without incident. In particular, from February 2005 to 12 August 2006, WAIBS arranged
not in any way equipped to treat the waste from the
for the offloading and disposal of over 2,400 metric tons of MARPOL slops (from over 30
Probo Koala.
operations) in Abidjan, on the information supplied by WAIBS to Trafigura, without incident.
Colonel Major Konan Gnamien (Director-General of Customs in Abidjan) stated that, during the
period of 1 January to 6 September 2006, 30,000 tonnes of hydrocarbon residues and waste
waters were disposed of from ships in Abidjan.
Further, the Cote d‟Ivoire is a signatory to MARPOL. Under the provisions of MARPOL, the
Port of Abidjan was required to have adequate facilities for the unloading and handling of
MARPOL slops. As discussed earlier, the vessels must be able to rely on the facilities that are
made available to them.
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In any event, as stated by the Special Rapporteur in paragraph 74, “at the time of the events, the
port of Abidjan reportedly had […] one experienced de-slopping service provider; a company
named ITE (Ivoirienne des Techniques des Energies).” In other words, at the time there was a
service provider in the Port of Abidjan able to unload and deal with the slops.

On this basis, Trafigura again believed, like any reasonably prudent operator, that, at the time,
the Port of Abidjan had facilities capable of unloading and handling the Probo Koala‟s slops.

In relation to the suitability of Compagnie Tommy sarl, first Trafigura would like to stress that
Compagnie Tommy sarl was set up independently of itself, Puma or any of its operations and its
creation was in no way due to the Probo Koala‟s desire to offload its slops in Abidjan.
Compagnie Tommy sarl was in existence prior to the Probo Koala arriving in Amsterdam in July
2006 – the Banny Commission Report detailing that (i) there was an extraordinary general
meeting of the shareholders of Compagnie Tommy sarl on 15 April 2006 and (ii) on 10 May
2006 the Articles of Association of Compagnie Tommy sarl were adopted – of note, the stated
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purpose of trading included: “the unloading, draining and maintenance of ships”.

In addition to the above, Trafigura would also like to highlight:

Again, Compagnie Tommy sarl is totally independent of Trafigura, Puma or any of
Trafigura‟s other operations and its creation was in no way due to the Probo Koala‟s
desire to offload its slops in Abidjan.

Trafigura understands that WAIBS had undertaken shipping operations for the oil majors
and oil trading companies for over 11 years prior to 2006 without incident.

On 30 July 2006, Compagnie Tommy sarl applied to the General Directory of the Port
Authority of Abidjan for authorisation to unload oil and waste from ships (see The
Banny Commission Report).

The Port‟s Harbour Master, Commander Marcel Bombo, granted the authorisation on 9
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August 2006 (see The Banny Commission Report).

WAIBS and Compagnie Tommy sarl were made aware of the nature of the slops.
Compagnie Tommy sarl confirmed in writing:

o it employed its own chemist and, knowing the nature of the slops, was able to
handle them;

o it would take responsibility for the operation and provide all relevant
documentation; and

o it held all necessary authorisations and licences.

The Port of Abidjan also confirmed Compagnie Tommy sarl was registered and
authorised.
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With regard to the third element of due diligence, the

It is correct that two senior Trafigura executives, including its Chairman, participated in the

Special Rapporteur notes that Trafigura sent two humanitarian trip to Abidjan in good faith.
senior executives, in addition to a team of medical
experts, a geologist and a refining engineer to
Abidjan in the immediate aftermath of the incident to
conduct an impact assessment and to assist with the
handling of the crisis. Trafigura also declared that it
would fully cooperate with the Ivorian Government

However, both those men, together with the manager of Puma, were subsequently arrested by the
Ivorian authorities and imprisoned without trial for five months, before finally being released in
February 2007. The imprisonment without trail of these individuals was in violation of their
human rights. Given the subject matter and aims of the Special Rapporteur‟s report, Trafigura
finds it odd that his report currently makes no mention of this incident.

and the UNDAC team investigating the incident.

79

In November 2006, Trafigura commissioned an As part of the February 2007 Agreement, and once again reflecting the spirit of Trafigura‟s
independent inquiry into the events, which led to an commitment to the region, Trafigura agreed to liaise with the Côte d‟Ivoire State‟s
interim report, but was not concluded in order not to environmental agencies for the performance of an independent environmental audit in Abidjan
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prejudge the outcome of legal proceedings in the aimed at identifying any sites still polluted by the dumping of the slops by Tommy and agreeing
United Kingdom.20 In the context of the above

a strategy for their remediation. For details of the work undertaken, please see Trafigura‟s

mentioned settlement agreement, an environmental comments at paragraph 57 above.
audit was also carried out. In April 2008, Trafigura
agreed to pay an additional 7.6 million € for remedial
work

and

other

healthcare,

environmental projects.

education

and

However, it was agreed by all parties that a limited amount of additional remedial work would be
done, in order to address odour concerns. Therefore, an endorsement to the February 2007
Agreement was signed in April 2008 to complete all remedial work and also to undertake followup monitoring operations for which Trafigura paid an additional sum of €7.6 million to the Côte
d‟Ivoire.

Further, and importantly, given the close co-operation between the Côte d‟Ivoire State and
Trafigura following the events in August 2006, the Côte d‟Ivoire has confirmed in the April 2008
Endorsement that it is completely satisfied that Trafigura has now complied fully with all its

20

For more information on this inquiry, please refer to www.probokoalainquiry.com
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obligations under the February 2007 Agreement.

80

While the Special Rapporteur generally welcomes Trafigura is puzzled as to why the Special Rapporteur has commented on matters which are
these efforts by Trafigura to provide redress, he clearly outside his mandate.
encourages Trafigura to continue to fund and support
outstanding

remedial

work.

In

addition,

the

Rapporteur views with great concern reports that the
company has filed or threatened to file libel lawsuits
against various civil society and media institutions
that have reported on the Probo Koala incident in a
critical manner. Such lawsuits may have the effect of
stifling independent reporting and public criticism. In
this regard, the Special Rapporteur considers that
Trafigura, as a public figure in this case, should show
restraint with such libel suits.

Trafigura believes it is wholly inappropriate for the Special Rapporteur to opine on such matters.
In any event, Trafigura would like to clearly state that the Special Rapporteur‟s statement
concerning “reports that the company has filed or threatened to file libel lawsuits against
various civil society and media institutions that have reported on the Probo Koala incident in a
critical manner” is simply not correct.

Trafigura has never threatened to file any libel lawsuit against any civil society. Its complaints
have been (in terms of the extensive coverage and comment on the Probo Koala incident), to a
small number of media outlets around the world where coverage has been incorrect. This has not
been done on the basis that media were critical but because they published inaccurate coverage.
Such coverage amounts to lies about Trafigura and is defamatory and Trafigura has taken legal
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action (without making threats) against the two most flagrantly wrong and damaging
publications that it has seen.

Like any company, Trafigura values its reputation and cannot simply allow irresponsible,
inaccurate and defamatory publications to go unchallenged.

Both Trafigura and its lawyers Carter-Ruck have always acknowledged that the Probo Koala
„incident‟ is a matter of public interest and that it is perfectly proper for the media to report on
these matters, provided they do so responsibly and in a balanced and accurate manner. There is,
however, absolutely no public interest in the media misleading its readers, viewers or listeners
with incorrect information.

Despite much criticism, Trafigura acknowledges that in the overwhelming majority of cases, the
media have indeed adhered to those principles and even if critical have provided balanced
accounts.

121

13 AUGUST 2009

NO.

REPORT

PRIVATE AND CONFIDENTIAL

TRAFIGURA COMMENTS

Trafigura would note in relation to this paragraph that the remedial work has been done (as more
particularly described in Trafigura‟s commentary on paragraph 57 above) and it would be
interested to know what “outstanding remedial work” in relation to the slops there is still to do
(especially as, under the settlement agreements, it is now the responsibility of the Ivorian
Government). Admittedly there is a considerable local municipal waste issue in and around
Abidjan, but Trafigura would also like to point out that monies paid under its settlement
agreement with the State were also indented for the construction of a domestic waste disposal
plant.

RECOMMENDATIONS

For the consideration of the Government and relevant
State actors of the Netherlands:

81

Harmonize and strengthen existing legislation on the
prevention of marine pollution and environmental
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management in order to ensure more rigorous
inspection and, where necessary, the detention of
ships for a reasonable period of time, in particular in
cases of inconsistent or incorrect declarations
regarding cargo and waste on board.

82

Consider the creation of a financial mechanism, Trafigura would suggest that the concept of „polluter pays‟ is not applicable in this instance.
which would ensure the proper discharge and
treatment of toxic and hazardous waste in the
Netherlands. Such a financial mechanism would need
to be developed in accordance with the “polluter
pays” principle and presuppose reimbursement by the
carrier of the waste upon a judicial determination of
liability.
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Continue to provide support to the Government of Trafigura would like to reiterate that it maintains that in any event the slops simply could not
Côte d‟Ivoire to enable the latter to effectively have caused the deaths and serious illnesses and injuries which have been alleged. This position
monitor and address the long-term human health and is supported by the evidence of independent experts which has been submitted for the
environmental effects of the incident.

forthcoming personal injury trial in the United Kingdom. Indeed, as that trial draws nearer, the
Claimants‟ own lawyers and expert witnesses appear to accept that, even on their own case, the
slops cannot have caused the Claimants anything more than transient low-level symptoms.

Accordingly, Trafigura, on the basis of the above expert independent evidence and the lack of
conclusive robust evidence to the contrary, in addition to the above statement, does not believe
that the slops could have caused long term and serious medical conditions or health problems
being alleged.
In addition, and as communicated to the Special Rapporteur previously, WSP Environment &
Energy, a leading UK- based environmental consultancy, has recently undertaken an independent
soil, air and water investigation at several of the alleged dumping sites as well as further
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contextual assessments and environmental audits. The results of this work:
“indicate no risk to human health has been identified at the investigated Subject Sites from the
contaminants potentially relating to the Slops (i.e. the Contaminants of Concern). No compounds
specifically characteristic of the Slops have been detected at any of the Subject Sites.
Furthermore, there is no evidence of the broader range of contaminants that could additionally
relate to the Slops at any of the Subject Sites, with the possible exception of the Vridi Canal and
Akouédo sites. Analysis of sediment and water samples for the Vridi Canal and water samples
for the Akouédo dump sites identified small traces of light hydrocarbons and sulphides which
could possibly relate to the Slops. However, these compounds are also present in a wide range
of wastes from a broad variety of processes undertaken in the region or are naturally occurring.
In any event, WSP concludes that there is no risk to human health from these identified trace
contaminants at these two sites based on their current use.”
WSP goes on to conclude:
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“The investigations of various „control‟ sites [(i.e. not alleged dump sites)] including roadside
locations and samples obtained from the public water supply did identify background
contamination in soils, air, the Ébrié Lagoon (water and sediment) and within the public water
supply indicative of general industrial pollution. The concentrations identified in some of the
media exceeded applied screening values indicating potential risks to human health from general
industrial pollution.”
“The investigations of the various „control‟ sites reflects the findings of the desk based study
demonstrating the presence of degraded environmental conditions within Abidjan which have
arisen primarily related to human activity, over a number of years and which are likely to have
an impact upon the health of the average individual living in the city through disease and
exposure to chemical and other contaminants.”
These findings, coupled with those reached by Burgeap, clearly disprove any suggestions that the
slops from the Probo Koala continue to pose a threat to the health of the local population in and
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around Abidjan.

For the consideration of the Government and relevant
State actors of Côte d‟Ivoire:

84

Engage in a broad consultative process, including Trafigura notes that here and elsewhere in the report the Special Rapporteur refers to “victims”,
relevant civil society actors and specifically seeking which is inappropriate in circumstances where Trafigura vigorously disputes the alleged
the views of victims, families of victims and victims‟ consequence of the dumping of the slops by Compagnie Tommy sarl and where these matters
associations on outstanding issues and measures will be tested by the Court in due course. Trafigura asks that the Special Rapporteur caveats
required to address long-term human health and such statement with the word „alleged‟.
environmental effects of the incident.
As stated above in paragraph 83, Trafigura does not believe there are any long term serious
health and environmental effects of the incident.

Trafigura has always maintained that in any event the slops simply could not have caused the
deaths and serious illnesses and injuries which have been alleged. This position is supported by
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the evidence of independent experts which has been submitted for the forthcoming personal
injury trial in the United Kingdom. Indeed, as that trial draws nearer, the Claimants‟ own
lawyers and expert witnesses appear to accept that, even on their own case, the slops cannot have
caused the Claimants anything more than transient low-level symptoms.

Accordingly, Trafigura, on the basis of the above expert independent evidence and the lack of
conclusive robust evidence to the contrary, in addition to the above statement, does not believe
that the slops could have caused long term and serious medical conditions or health problems
being alleged.
In addition, and as communicated to the Special Rapporteur previously, WSP Environment &
Energy, a leading UK- based environmental consultancy, has recently undertaken an independent
soil, air and water investigation at several of the alleged dumping sites as well as further
contextual assessments and environmental audits. The results of this work:
“indicate no risk to human health has been identified at the investigated Subject Sites from the
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contaminants potentially relating to the Slops (i.e. the Contaminants of Concern). No compounds
specifically characteristic of the Slops have been detected at any of the Subject Sites.
Furthermore, there is no evidence of the broader range of contaminants that could additionally
relate to the Slops at any of the Subject Sites, with the possible exception of the Vridi Canal and
Akouédo sites. Analysis of sediment and water samples for the Vridi Canal and water samples
for the Akouédo dump sites identified small traces of light hydrocarbons and sulphides which
could possibly relate to the Slops. However, these compounds are also present in a wide range
of wastes from a broad variety of processes undertaken in the region or are naturally occurring.
In any event, WSP concludes that there is no risk to human health from these identified trace
contaminants at these two sites based on their current use.”
WSP goes on to conclude:
“The investigations of various „control‟ sites [(i.e. not alleged dump sites)] including roadside
locations and samples obtained from the public water supply did identify background
contamination in soils, air, the Ébrié Lagoon (water and sediment) and within the public water
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supply indicative of general industrial pollution. The concentrations identified in some of the
media exceeded applied screening values indicating potential risks to human health from general
industrial pollution.”
“The investigations of the various „control‟ sites reflects the findings of the desk based study
demonstrating the presence of degraded environmental conditions within Abidjan which have
arisen primarily related to human activity, over a number of years and which are likely to have
an impact upon the health of the average individual living in the city through disease and
exposure to chemical and other contaminants.”
These findings, coupled with those reached by Burgeap, clearly disprove any suggestions that the
slops from the Probo Koala continue to pose a threat to the health of the local population in and
around Abidjan.

85

Allocate sufficient resources and seek financial and In the immediate aftermath of the Probo Koala „incident‟ and as a result of Côte d‟Ivoire‟s initial
technical assistance to ensure full decontamination of

concerns regarding the deposition of the slops and its affect on the environment, the Ivorian
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all remaining dumping sites as soon as possible.

Government contracted with an entity called Tredi to assist with the remedial work. Tredi
commenced its work in Abidjan on 17 September 2006.
Following Tredi‟s work, Trafigura and Côte d‟Ivoire entered into a settlement, the provisions of
which included for the appointment of an environmental consultant to further assess the
environmental conditions at the alleged deposition sites. During the course of 2007, Burgeap
carried out these environmental investigations together with Biogenie. Please see Trafigura‟s
commentary on paragraph 29 for Burgeap‟s conclusion of 20 October 2007.
The Côte d‟Ivoire State contracted with Tredi to carry out the treatment and disposal of certain
waste. Tredi is a business unit of Séché Environnement and manages the remediation and
disposing of hazardous waste for its clients.
The work undertaken by Tredi largely comprised the excavation of wastes and the incineration of
that waste.

Of note, in respect of the material recovered by Tredi, it was found that the analyses indicated
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that the material removed by Tredi was contaminated by waste materials other than the slops.
This is due to the presence and levels of heavy metals contamination (samples of the slops reveal
only trace concentrations of heavy metal). In addition, the materials removed by Tredi revealed
the presence of hydrocarbons within the C14 to C40 range (by contrast to the slops, which would
have fallen almost exclusively in the C5 to C11 range).

In addition, Burgeap carried out analysis at Alépé Road. The investigations demonstrated that,
on the basis of European environmental standards, no further intervention works would be
required given the low levels of contamination found. However, Burgeap could not rule out the
potential for some odour issues.
Therefore, it was agreed by all parties that a limited amount of additional remedial work would
be done to address odour concerns.
As more particularly detailed in Trafigura‟s commentary on paragraph 79, an endorsement to the
February 2007 Agreement was signed in April 2008 which stated, amongst other matters, that

132

13 AUGUST 2009

NO.

REPORT

PRIVATE AND CONFIDENTIAL

TRAFIGURA COMMENTS

Trafigura had completed and complied with all its obligations under the agreement of February
2007 and would pay an additional sum of €7.6 million to the Côte d‟Ivoire State, to enable the
State to conduct follow-up operations and post-works monitoring in respect of the odour
concern.
Trafigura believes it has fully discharged its obligations (which it voluntarily entered into under
contract) in respect of decontamination/remediation works (and as has been confirmed by the
Côte d‟Ivoire Government).

In addition, the WPS work detailed in Trafigura‟s commentary on paragraph 84 above, finds that
there are “no compounds specifically characteristic of the Slops have been detected at any of the
Subject Sites. Furthermore, there is no evidence of the broader range of contaminants that could
additionally relate to the Slops at any of the Subject Sites, with the possible exception of the Vridi
Canal and Akouédo sites. Analysis of sediment and water samples for the Vridi Canal and water
samples for the Akouédo dump sites identified small traces of light hydrocarbons and sulphides
which could possibly relate to the Slops. However, these compounds are also present in a wide
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range of wastes from a broad variety of processes undertaken in the region or are naturally
occurring. In any event, WSP concludes that there is no risk to human health from these
identified trace contaminants at these two sites based on their current use.”

86

Undertake further action to protect the right to life,

As clearly stated on a number of occasions, Trafigura does not believe there are any long term

the right to the enjoyment of the highest attainable

serious health and environmental effects of the incident.

standard of physical and mental health and the right
to a healthy environment of all affected victims and
their families, inter alia by conducting a health
survey in affected areas and a mapping of
outstanding health issues and by providing adequate
medical assistance to victims, including treatment of
new and long-term manifestations of illnesses as a
result of the dumping.

Trafigura has always maintained that in any event the slops simply could not have caused the
deaths and serious illnesses and injuries which have been alleged. This position is supported by
the evidence of independent experts which has been submitted for the forthcoming personal
injury trial in the United Kingdom. Indeed, as that trial draws nearer, the Claimants‟ own
lawyers and expert witnesses appear to accept that, even on their own case, the slops cannot have
caused the Claimants anything more than transient low-level symptoms.

Accordingly, Trafigura, on the basis of the above expert independent evidence and the lack of
conclusive robust evidence to the contrary, in addition to the above statement, does not believe
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that the slops could have caused long term and serious medical conditions or health problems
being alleged.
In addition, and as communicated to the Special Rapporteur previously, WSP Environment &
Energy, a leading UK- based environmental consultancy, has recently undertaken an independent
soil, air and water investigation at several of the alleged dumping sites as well as further
contextual assessments and environmental audits. The results of this work:
“indicate no risk to human health has been identified at the investigated Subject Sites from the
contaminants potentially relating to the Slops (i.e. the Contaminants of Concern). No compounds
specifically characteristic of the Slops have been detected at any of the Subject Sites.
Furthermore, there is no evidence of the broader range of contaminants that could additionally
relate to the Slops at any of the Subject Sites, with the possible exception of the Vridi Canal and
Akouédo sites. Analysis of sediment and water samples for the Vridi Canal and water samples
for the Akouédo dump sites identified small traces of light hydrocarbons and sulphides which
could possibly relate to the Slops. However, these compounds are also present in a wide range
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of wastes from a broad variety of processes undertaken in the region or are naturally occurring.
In any event, WSP concludes that there is no risk to human health from these identified trace
contaminants at these two sites based on their current use.”
WSP goes on to conclude:
“The investigations of various „control‟ sites [(i.e. not alleged dump sites)] including roadside
locations and samples obtained from the public water supply did identify background
contamination in soils, air, the Ébrié Lagoon (water and sediment) and within the public water
supply indicative of general industrial pollution. The concentrations identified in some of the
media exceeded applied screening values indicating potential risks to human health from general
industrial pollution.”
“The investigations of the various „control‟ sites reflects the findings of the desk based study
demonstrating the presence of degraded environmental conditions within Abidjan which have
arisen primarily related to human activity, over a number of years and which are likely to have

136

13 AUGUST 2009

NO.

PRIVATE AND CONFIDENTIAL

REPORT

TRAFIGURA COMMENTS

an impact upon the health of the average individual living in the city through disease and
exposure to chemical and other contaminants.”
These findings, coupled with those reached by Burgeap, clearly disprove any suggestions that the
slops from the Probo Koala continue to pose a threat to the health of the local population in and
around Abidjan.

87

Take

additional

measures

to

intensify

the Trafigura asks the Special Rapporteur to specifically detail the believed failings as to the

dispensation of compensation to all victims and to compensation of the“victims”. This recommendation is unrelated to any of the Special
complete this process as a matter of urgency in a

Rapporteur‟s findings made in the rest of this report.

clear and transparent manner.

88

Implement structural reforms to improve waste This is essentially a domestic waste issue and not specifically related to the transboundary
treatment capacities in the port of Abidjan and to movement of waste – the supposed focus of this report.
strengthen monitoring and supervision by relevant
environmental agencies in order to ensure waste is
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treated in an environmentally sound manner.

89

Ensure full access to information for those affected

As clearly stated on a number of occasions, Trafigura does not believe there are any long term

on measures taken to address long-term human serious health and environmental effects of the incident.
health and environmental effects of the incident.
Trafigura has always maintained that in any event the slops simply could not have caused the
deaths and serious illnesses and injuries which have been alleged. This position is supported by
the evidence of independent experts which has been submitted for the forthcoming personal
injury trial in the United Kingdom. Indeed, as that trial draws nearer, the Claimants‟ own
lawyers and expert witnesses appear to accept that, even on their own case, the slops cannot have
caused the Claimants anything more than transient low-level symptoms.

Accordingly, Trafigura, on the basis of the above expert independent evidence and the lack of
conclusive robust evidence to the contrary, in addition to the above statement, does not believe
that the slops could have caused long term and serious medical conditions or health problems
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being alleged.
In addition, and as communicated to the Special Rapporteur previously, WSP Environment &
Energy, a leading UK- based environmental consultancy, has recently undertaken an independent
soil, air and water investigation at several of the alleged dumping sites as well as further
contextual assessments and environmental audits. The results of this work:
“indicate no risk to human health has been identified at the investigated Subject Sites from the
contaminants potentially relating to the Slops (i.e. the Contaminants of Concern). No compounds
specifically characteristic of the Slops have been detected at any of the Subject Sites.
Furthermore, there is no evidence of the broader range of contaminants that could additionally
relate to the Slops at any of the Subject Sites, with the possible exception of the Vridi Canal and
Akouédo sites. Analysis of sediment and water samples for the Vridi Canal and water samples
for the Akouédo dump sites identified small traces of light hydrocarbons and sulphides which
could possibly relate to the Slops. However, these compounds are also present in a wide range
of wastes from a broad variety of processes undertaken in the region or are naturally occurring.
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In any event, WSP concludes that there is no risk to human health from these identified trace
contaminants at these two sites based on their current use.”
WSP goes on to conclude:
“The investigations of various „control‟ sites including roadside locations and samples obtained
from the public water supply did identify background contamination in soils, air, the Ébrié
Lagoon (water and sediment) and within the public water supply indicative of general industrial
pollution. The concentrations identified in some of the media exceeded applied screening values
indicating potential risks to human health from general industrial pollution.”
“The investigations of the various „control‟ sites reflects the findings of the desk based study
demonstrating the presence of degraded environmental conditions within Abidjan which have
arisen primarily related to human activity, over a number of years and which are likely to have
an impact upon the health of the average individual living in the city through disease and
exposure to chemical and other contaminants.”
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These findings, coupled with those reached by Burgeap, clearly disprove any suggestions that the
slops from the Probo Koala continue to pose a threat to the health of the local population in and
around Abidjan.

More generally, Trafigura believes that any recommendations made in the final report must be

For the consideration of Trafigura:

based only on robust and verifiable documentary evidence and/or the Special Rapporteur‟s own
empirical research. Trafigura would like to make clear that many of the statements in the current
draft of the report appear to be based on press speculation and other unverified statements and/or
anecdotal reports from parties with vested interests or with their own agenda in the matter.

90

In relation to the Probo Koala incident, continue to Trafigura is surprised that its actions in response to the incident have not been reported or taken
provide financial assistance to the Government of

into account.

Côte d‟Ivoire in order to address outstanding issues
related

to

decontamination,

health

care

and

compensation, as well as to support structural

To ensure a balanced and accurate account, Trafigura asks the Special Rapporteur to reflect the
following factual events in his report:

reforms to strengthen capacities to manage hazardous
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When Trafigura became aware of the incident, two Trafigura executives (together with a
delegation composed of doctors, a geologist and a refining engineer) travelled to Abidjan
in good faith in order to assist the investigation being undertaken by the Ivorian
Government and to offer assistance in dealing with the emergency. Of note, the two
Trafigura executives, together with the manager of Puma, were subsequently arrested by
the Ivorian authorities and imprisoned without trial for five months. The imprisonment
without trail of these individuals was in violation of these individuals‟ human rights.

In February 2007, an agreement was reached between Trafigura and the Ivorian state in
which both parties agreed to terminate all ongoing civil legal action in the Côte d‟Ivoire.
The 2007 Agreement also included a promise by the Ivorian state to indemnify any
individual claiming to have suffered harm. As a contribution towards the compensation
for these individuals and for improving the environment in Abidjan – including
assistance towards the construction of a domestic waste disposal plant – Trafigura made
a payment of USD198 million to the Côte d‟Ivoire Government.
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The payment did not involve any admission of liability. Rather, underlying the
settlement was the opinion that, as a major trading company in West Africa, Trafigura
believes it has an economic responsibility to this region (but not a legal responsibility for
this event). Subsequent to this agreement, the Côte d‟Ivoire authorities released the
Trafigura personnel who had been held since September 2006 after travelling there in a
good-faith effort to address the crisis, but it should be noted that the criminal cases
against these individuals were not dismissed until a decision of the Ivorian court of
appeal in April 2007.

In addition, as part of this agreement, and once again reflecting the spirit of Trafigura‟s
commitment to the region, Trafigura agreed to liaise with the Côte d‟Ivoire State
environmental agencies for the performance of an independent environmental audit in
Abidjan aimed at identifying any sites still polluted by the dumping of the slops by
Compagnie Tommy and agreeing a strategy for their remediation. All work undertaken
was paid for by Trafigura as per the 2007 Agreement.
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Following the February 2007 Agreement, a significant amount of investigation was
undertaken and an independent environmental audit was carried out by the French
company Burgeap. The investigations demonstrated that, on the basis of European
environmental standards, no further intervention works would be required given the low
levels of contamination found. However, it was agreed by all parties that a limited
amount of additional remedial work would be done, in order to address odour concerns.
Therefore, an endorsement to the February 2007 Agreement was signed in April 2008 to
complete all remedial work and also to undertake follow-up monitoring operations for
which Trafigura paid an additional sum of €7.6 million to the State. The State will
conduct follow-up operations and post-works monitoring through its specialist
environmental agencies and the contractor, Biogenie.

Separately, an additional sum of €7.6m – which was originally stipulated within the
February 2007 Agreement – has been paid by Trafigura to the State which will be used
for purposes connected with healthcare, education and environmental issues.
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Importantly, given the close co-operation between the State and Trafigura following the
events in August 2006, the State has confirmed in the April 2008 Endorsement that it is
completely satisfied that Trafigura has now complied fully with all its obligations under
the February 2007 Agreement.
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In its overall operations, ensure that timely and

Trafigura always seeks to comply with the laws of the country in which it operates as well as the

reliable information is disclosed regarding its environmentally sound implementation of its operations.
activities and the nature and composition of the waste
these activities generate.

This is a very vague recommendation – to whom should this information be disclosed and when?

Trafigura comments that from recent industry-wide conferences, it is clear that the lack of
transparency on capability, capacity and tariffs of MARPOL registered ports is a worldwide
issue. It is not reasonable to criticise solely the operators, whose vessels are only in port for a
few days at a time, for the inadequacies of those operating the ports and the land based systems
to which they need to connect.
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Provide adequate and timely information on the As stated above, Trafigura always seeks to comply with the laws of the country in which it
potential environment, health and safety impacts of

operates as well as the environmentally sound implementation of its operations.

its activities and systematically ensure waste
treatment in an environmentally sound manner,
including by rigorously assessing appropriate port
reception

facilities

and

balancing

commercial

interests with human rights and environmental
requirements.

Again, this is a very vague recommendation – to whom should this information be disclosed and
when?

Trafigura comments that from recent industry-wide conferences, it is clear that the lack of
transparency on capability, capacity and tariffs of MARPOL registered ports is a worldwide
issue. It is not reasonable to criticise solely the operators, whose vessels are only in port for a
few days at a time, for the inadequacies of those operating the ports and the land based systems
to which they need to connect.
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Develop a corporate accountability and human rights Trafigura takes its corporate responsibility very seriously and, as such, places great importance
policy and management framework, including annual on human rights. Trafigura already has a corporate responsibility policy.
reporting on social, environmental and economic

146

13 AUGUST 2009

NO.

PRIVATE AND CONFIDENTIAL

REPORT

TRAFIGURA COMMENTS

impacts.

For the consideration of the international community,
including United Nations entities, and donors:

94

Continue to provide support to the Government of As clearly stated on a number of occasions, Trafigura does not believe there are any long term
Côte d‟Ivoire and relevant State actors in addressing serious health and environmental effects associated with the incident.
long-term human health and environmental effects of
the

incident

with

a

particular

focus

on

decontamination, health care and compensation and
promoting the rights of victims.

Trafigura has always maintained that in any event the slops simply could not have caused the
deaths and serious illnesses and injuries which have been alleged. This position is supported by
the evidence of independent experts which has been submitted for the forthcoming personal
injury trial in the United Kingdom. Indeed, as that trial draws nearer, the Claimants‟ own
lawyers and expert witnesses appear to accept that, even on their own case, the slops cannot have
caused the Claimants anything more than transient low-level symptoms.

Accordingly, Trafigura, on the basis of the above expert independent evidence and the lack of
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conclusive robust evidence to the contrary, in addition to the above statement, does not believe
that the slops could have caused long term and serious medical conditions or health problems
being alleged.
In addition, and as communicated to the Special Rapporteur previously, WSP Environment &
Energy, a leading UK- based environmental consultancy, has recently undertaken an independent
soil, air and water investigation at several of the alleged dumping sites as well as further
contextual assessments and environmental audits. The results of this work:
“indicate no risk to human health has been identified at the investigated Subject Sites from the
contaminants potentially relating to the Slops (i.e. the Contaminants of Concern). No compounds
specifically characteristic of the Slops have been detected at any of the Subject Sites.
Furthermore, there is no evidence of the broader range of contaminants that could additionally
relate to the Slops at any of the Subject Sites, with the possible exception of the Vridi Canal and
Akouédo sites. Analysis of sediment and water samples for the Vridi Canal and water samples
for the Akouédo dump sites identified small traces of light hydrocarbons and sulphides which
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could possibly relate to the Slops. However, these compounds are also present in a wide range
of wastes from a broad variety of processes undertaken in the region or are naturally occurring.
In any event, WSP concludes that there is no risk to human health from these identified trace
contaminants at these two sites based on their current use.”
WSP goes on to conclude:
“The investigations of various „control‟ sites including roadside locations and samples obtained
from the public water supply did identify background contamination in soils, air, the Ébrié
Lagoon (water and sediment) and within the public water supply indicative of general industrial
pollution. The concentrations identified in some of the media exceeded applied screening values
indicating potential risks to human health from general industrial pollution.”
“The investigations of the various „control‟ sites reflects the findings of the desk based study
demonstrating the presence of degraded environmental conditions within Abidjan which have
arisen primarily related to human activity, over a number of years and which are likely to have
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an impact upon the health of the average individual living in the city through disease and
exposure to chemical and other contaminants.”
These findings, coupled with those reached by Burgeap, clearly disprove any suggestions that the
slops from the Probo Koala continue to pose a threat to the health of the local population in and
around Abidjan.
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Continue to assist the Government of Côte d‟Ivoire Trafigura notes that the Probo Koala‟s slops were MARPOL slops.

Accordingly, in this

and other countries, as appropriate, both in terms of instance, Trafigura believes that there was no Basel transboundary movement of waste.
financial and technical assistance, to strengthen
capacities to monitor and control transboundary
movements of hazardous waste and chemicals.
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TRAFIGURA’S RESPONSE TO PROFESSOR IBEANU’S REPORT
16 September 2009

Trafigura fully recognises and respects the vital work undertaken on behalf of millions of
people around the world by organisations belonging to the United Nations, including the UN’s
Human Rights Council (UNHRC).

Consequently, the company offered its full cooperation to the UNHRC’s Special Rapporteur,
Professor Okechukwu Ibeanu, in advance of the publication of his mission report. However,
we are appalled at the basic lack of balance and analytical rigour reflected in the report,
given the gravity of the events surrounding Compagnie Tommy’s illegal and reprehensible
dumping of the Probo Koala’s slops in and around Abidjan. Within his report, the Special
Rapporteur has reached premature, inaccurate and potentially damaging conclusions that are
entirely unsupported by verifiable evidence.

Trafigura has, on numerous occasions, offered Professor Ibeanu assistance and access to
information, to ensure an accurate and balanced report. For example, earlier this year,
Trafigura appointed WSP Environment and Energy to undertake independent environmental
investigations in and around Abidjan. The results of this work did not identify any compounds
specifically related to the slops at the tested sites and therefore WSP concluded that there
was no related risk to human health caused by the slops at these sites.

Despite being offered access to WSP’s findings on a number of occasions, Professor Ibeanu
makes no reference to this work in his report.

By publishing his report now, Professor Ibeanu clearly risks being seen to pre-judge the
ongoing civil legal proceedings in the UK and criminal proceedings in the Netherlands. Both
Trafigura and its lawyers previously requested Professor Ibeanu to exercise great caution in
this respect and it is deeply regrettable that he has overlooked these concerns.

In particular, we advised Professor Ibeanu that the Dutch legal proceedings concerned not
only Trafigura but also other parties (including various private individuals, only one of whom is
connected with Trafigura). By publishing his report now, Professor Ibeanu is jeopardising
these individuals’ human rights as well as their right to a fair trial.

For the avoidance of doubt, Trafigura has always maintained that the dumped slops could
never have caused the deaths and serious illnesses which have been alleged. Despite
making brief references to Trafigura’s position in this respect, Professor Ibeanu
frequently conveys the impression that the slops did indeed cause serious illnesses, without
having ever commissioned any scientific research nor having provided any scientific evidence
from other sources to validate these claims.

As mentioned earlier, Trafigura holds in high regard the valuable work undertaken by the
UNHRC. However, in this particular instance, it is regrettable that Professor Ibeanu ignored
Trafigura’s attempts to share the large amount of independent scientific evidence it holds
concerning the Probo Koala incident. The result is a deeply flawed report that does not
accurately reflect the needs of the Ivorian people that Professor Ibeanu purported to
represent.

Moreover, and as we note above, this unbalanced, factually inaccurate and poorly researched
report risks seriously prejudicing ongoing legal proceedings which, in relation to events in the
Netherlands, may jeopardise the human rights of the individuals involved.

ENDS

