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judgment  
AMSTERDAM COURT OF APPEAL 

civil and tax law department, team I■ 

Case number : 200.211.978/02 

Case and roll number Amsterdam District Court: C/13/581973 / HA ZA 15-195 

judgment of the multiple civil chamber of 12 october 2021  

regarding 

ASSOCIATION OF VICTIMS OF TOXIC WASTE FROM ABIDJAN  

ET BANLIEUES,  

established in Amsterdam, 

Appellant in the main appeal, 

the respondent in the (conditional) incidental appeal, 

lawyer: F.M.P. Brisdet, Amsterdam, against 

TRAFIGURA MANAGEMENT B.V,  

established in Amsterdam, 

Appellant in the (conditional) incidental appeal, lawyer: A. 

Knigge, Amsterdam. 

The parties are hereinafter referred to as the Foundation and Trafigura. 

The dispute in brief  

In 2006, the ocean-going vessel Probo Koala, which was chartered by Trafigura, 

brought waste substances to Ivory Coast. This waste was dumped illegally in and 

around Abidjan. Many people say that they were there at the time and became ill as a 

result of the dumping. The Foundation is claiming a declaratory judgment that 

Trafigura acted unlawfully, that it is obliged to pay compensation to the victims and 

that it must clean up the site. According to the Foundation, there are still tens of 

thousands of victims who belong to its ranks who have never received any 

compensation, although some amounts may have been paid earlier by Trafigura as part 

of settlements. As a result of procedural agreements, the proceedings before the Court 

focused on the question of whether the Foundation meets the requirements imposed by 

law (in Section 3:305a of the Dutch Civil Code (old)) on this type of claim foundation. 
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1. The proceedings following referral by the Supreme Court 

By judgment of 3 April 2020, case number 19/00250, ECLI:NL:HR:2020:587, the 

Supreme Court set aside the judgment of this Court of Appeal of 16 October 2018 in 

this case between the Foundation and Trafigura and referred the proceedings back to 

this Court for further consideration and decision. By writ of 25 May 2020, the 

Foundation summoned Trafigura to continue litigation . 

 

The court of appeal has ordered a pre-trial hearing, which after consultation with the 

parties took place on 7 December 2020 (in the presence of mr. Tromp). An official 

report of the hearing has been drawn up. Both parties were represented at the hearing 

and have stated that they waive their right to submit pleadings after referral. It has been 

communicated that the procedural agreements as included in the official record of 24 

November 2017 will be upheld and that a new oral hearing will take place before the 

current composition of the Court. 

The Foundation filed papers with the Clerk of the Court on May 6, 2021, from which a 

certificate of deposit has been made. 

 

At the hearing on 20 May 2021, the parties were represented by their aforementioned 

lawyers, each using pleading notes which were submitted to the Court. 

 

The Foundation showed video footage on that occasion. Trafigura attached to its 

memorandum of appeal productions which were already included in the documents. E. 

Walton, legal counsel of Trafigura, read out a statement. That statement was forwarded 

and placed in the case file. 

Finally, judgment was sought. 

2. Facts 

The court of appeal proceeds on the basis of the facts as stated by the Supreme Court 

in its judgment of 3 April 2020 under and the remaining facts as established by this 

Court in the judgment of 16 October 2018, under 2.1 to 2.9, the correctness of which is 

not in dispute between the parties and in which the grievance directed against the 

establishment of facts by the District Court and the response thereto have already been 

taken into account. 

 
These facts amount to the following. 

2.1 Trafigura is the Amsterdam-based holding company under Dutch law of an 

international group specialising in global commodities trading and logistics. 

2.2 In 2006, Trafigura chartered the ocean-going vessel Probo Koala. This vessel was 

built for the transportation of solid and liquid materials and is equipped 

for the transport of oil products. 

2.3 After arrival in the port of Amsterdam on 2 July 2006, the Probo Koala started 
discharging the waste created on board (slops). On 5 July 2006 the slops were pumped 
back into the tanks on board of the Probo Koala after which the ship left the port of 
Amsterdam 

2.4 On 19 August 2006, the Probo Koala docked in the port of Abidjan (Ivory Coast). 

There the slops were, with or without intervention of a local company (Compagnie 

Tommy), illegally dumped at various locations in and around Abidjan (hereinafter 

collectively referred to as the dumping). 

2.5 The Foundation is a legal entity under Dutch law. According to its articles of 

association, as last amended on 1 May 2017, the Foundation has been established to 
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promote the interests of those whose interests have been affected or are at risk of being 

affected as a result of the deposit, as well as to carry out everything related or 

conducive to this, all in the broadest sense. 

2.6 In November 2006, more than 30,000 individuals claiming to have suffered health 

damage as a result of the dumping, represented by the English law firm Leigh Day & 

Co, brought a civil action in the United Kingdom against, among others, Trafigura. 

These proceedings resulted in a settlement agreement in 2009, which has become 

known as the Leigh Day settlement. 

2.7 In 2007, Trafigura concluded a settlement agreement with the State of Côte 

d'Ivoire on the consequences of the deposit, referred to as the Protocole d'Accord. In so 

far as relevant here, the Protocole reads as follows: 

("The Ivorian State (...) acting (...) on behalf of (...) all victims of toxic waste, (...), 

represented by Mr Laurent Gbagbo, President of the Republic of Côte d'Ivoire, (...) 

7. SETTLEMENT OF DISPUTES 

The parties shall endeavour to resolve any dispute concerning the validity, 

interpretation and/or implementation of this Agreement amicably. If no amicable 

solution is reached, disputes shall be settled by the competent Côte d'Ivoire courts in 

accordance with Côte d'Ivoire law. (...) 

2.8 Article 7 of the Allonge aan het Protocole (the Allonge) reads, as far as is relevant 

here, the same as Article 7 of the Protocole. 

2.9 In 2008, proceedings were instituted in Ivory Coast, on behalf of a large group of 

claimants, against Trafigura and others, in order to obtain compensation for damages 

resulting from the deposit. By judgment of 24 December 2010, the Cour d'Appel 

d'Abidjan dismissed these claims. On 23 July 2014, the Ivorian Cour Suprème in the 

highest instance dismissed the cassation appeal in a united assembly. That judgment 

includes (in translation): "(...) Considering that the court is reproached for having 

relied on the Íntenance of an agreement concluded between the companies 

TRAFIGURA BEHEER BV, TRAFIGURA LIMITED, PUMA ENERGY and the STATE 

OF IVOORKUST in order to set aside the liability of those companies which produced 

the effects of an agreement for the victims who were, however, outside this agreement 

and for having violated the provisions of article 1165 of the code civil; 

However, although it is established that agreements only apply between the 

contracting parties and do not cause damage to third parties, it remains the case that 

they only apply in favour of third parties in the cases provided for in Article 1121 of 

the Civil Code; 

that this text does not specify the form of the third-party beneficiary’s consent and does 

not indicate when that third party should be designated; that acceptance may therefore 

be tacit as in this case and characterised by the registration of a large number of 

people in the hospitals and medical centres and by issuing medical certificates; 

moreover, it is sufficient that the beneficiary can be designated at the time when the 

provision takes effect; that that is the case in so far as it concerns all the persons who 

submit files for compensation for the damage caused by the deposit of toxic waste; 

that, by concluding from the terms of the agreement that the State was required to 

cover those companies against all claims and proceedings for compensation, the Court 

of Appeal did not infringe the provisions of Article 1165 of the Civil Code; 

that it follows that the plea is unfounded. (...) ”. 

3. Assessment 

3.1.1 In the first instance and after amendment of the claim, the Foundation claimed, 

in summary, enforceable by provision: 

 

a. Declare, pursuant to Article 3:305a of the Dutch Civil Code, that Trafigura acts and 

has acted unlawfully towards victims of the poisoning disaster with the Probo Koala; 
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b. declare, on the basis of Article 3:305a of the Dutch Civil Code, that Trafigura is 

liable for the damage consisting of material and immaterial damage, including 

extrajudicial costs on the basis of Article 6:96 of the Dutch Civil Code, as a 

consequence of the unlawful conduct referred to above in a; 

c. declare, pursuant to Article 3:305a of the Dutch Civil Code, that Trafigura is 

obliged to make a start on the clean-up of the affected sites within three months, on 

pain of a penalty; 

d. ordering Trafigura to pay the costs of the proceedings. 

In the alternative, it brought similar claims, but as agent, proxy or fiduciary of the 

injured persons. 

3.1.2 The District Court declared the Foundation inadmissible on the ground that, 

with regard to the primary claim, the requirement set out in the final sentence of 

Article 3:305a (2) (old) of the Dutch Civil Code that the legal action must serve the 

interests of the parties involved was not met of the persons on whose behalf the 

action is brought are sufficiently guaranteed, and that the alternative claim amounts 

to a disguised collective action. 

3.1.3 Against this decision and the reasons underlying it the Foundation lodged six 

grievances in principal appeal and Trafigura lodged two grievances in (conditional) 

incidental appeal. 

 

On appeal the Foundation withdrew its alternative claims (see above 3.1.1), so that it 

now acts solely as a foundation within the meaning of Article 3:305a of the Dutch 

Civil Code (old) (hereinafter also referred to as: '305a foundation') and only in that 

capacity makes claims against Trafigura. 

3.2 The Court has made arrangements with the parties within the framework of 

direction. These entail that the Court will first adjudicate on the competence 

(jurisdiction) of the Dutch court and the admissibility of the Foundation (the first 

phase). 

That the Dutch court is entitled to jurisdiction, as the Court of Appeal ruled in 2018 in 

response to ground I in the incidental appeal, has not been contested in cassation and is 

therefore no longer under discussion. What remains to be decided is whether the 

Foundation, in its capacity as 305a foundation, can be allowed to pursue its claims. 

Grief I 

3.3.1 By ground I in the principal appeal the Foundation argued that the District Court 

(and now also the Court of Appeal) could not adjudicate the substance of the defence 

put forward by Trafigura that the Foundation is inadmissible because it did not meet 

the requirements of Section 3:305a of the Dutch Civil Code. After all, the Court 

already ruled on that question in a partial dispute on 10 July 2014. At the time, it ruled 

that the Foundation was admissible. As no appeal was lodged against this decision and 

as no main action was taken, this decision is final and cannot be reversed. The 

Foundation relies on the ne bis in idem principle. 

3.3.2 Trafigura disputes that the ne bis in idem principle is valid in Dutch civil 

(procedural) law. Furthermore, the decision of 10 July 2014 was not a decision that 

concerns the legal relationship in dispute as referred to in Article 236 Rv. The decision 

of the district court does not concern the substantive legal relationship between the 

parties and is not a final decision within the meaning of section 1019cc subsection 1 

Rv, while these proceedings are not the proceedings on the merits within the meaning 

of that subsection. Moreover, that decision related to those proceedings and the 

grounds put forward there. In these proceedings, Trafigura puts forward new and 

different grounds on which the Foundation's claims are inadmissible. 

3.4 This ground for appeal fails. The Court of Appeal will explain this. 
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3.4.1 In the decision in partial proceedings (as referred to in Article 1019w of the 

Dutch Code of Civil Procedure), in which the Foundation acted as the claimant and 

Trafigura and two other parties as defendants, the following was considered and 

decided in so far as it is currently of importance. 

"The partial dispute 

3.1. The Foundation has asked the court, as far as possible, to make the decision 

provisionally enforceable: 

1. declare the Foundation and the individuals it represents admissible and their claims 

well founded;declare that Trafigura et al. are liable for the unloading of the products 

on board the vessel Probo Koala, for the contamination and for all forms of damage 

arising therefrom. 

  

4 The assessment 

4.1. The Court will first decide whether the Foundation's request is admissible. 

Trafigura and the municipality have argued that the Foundation is not authorised to 

submit the request, or at least that it lacks the required interest in its request. 

According to them, it is unclear for whom exactly the Foundation acts and whether it 

has a power of attorney from each of those persons to represent them. 

4.2. During the oral proceedings, the Foundation indicated that it now had the 

definitive list of persons it represents, as well as their powers of attorney and medical 

files, and it offered to produce those documents. Trafigura and the Municipality rightly 

pointed out that the Foundation has made varying statements regarding the size of the 

group that it claims to represent. However, this does not alter the fact that it is 

sufficiently plausible that the Foundation acts on behalf of a large group of people 

who claim to have become victims of the discharge of toxic waste substances in 

Abidjan. The fact that it has not yet been established exactly how large that group is 

and who exactly belongs to that group cannot lead to the conclusion that the 

Foundation has no interest at all in the application submitted by it. The argument of 

Trafigura and the Municipality that the Foundation should therefore be declared 

inadmissible in its application is therefore rejected. 

4.3. Below, the District Court will assess whether the request lends itself for handling 

in a partial dispute. 

(...)  

4.13 Since the request does not lend itself to handling in a partial dispute procedure, it 

will be rejected. 

(...)"  

3.4.2 It is not entirely clear whether the Foundation submitted this request in its 

capacity as 305a foundation or as authorised representative or trustee at the time; this is 

insufficiently clear from the documents in the case. If and to the extent that the 

capacity of the Foundation as applicant in that partial dispute was other than that of 

305a foundation, the decision in that partial dispute on its admissibility in the lawsuit 

will be affected by the decision of the Court of Appeal.
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For that reason alone, the requests in that partial dispute have no significance for the 

assessment of the admissibility of her claims in the present proceedings. 

3.4.3 Now that the Foundation has relied on this decision and in view of what was argued at 

the time by the Foundation and by Trafigura, the Court of Appeal assumes that the 

Foundation was at the time (at least partly) acting as a 305a foundation. To that extent, 

contrary to what the parties have argued in various contexts, the Court of Appeal considers 

these proceedings to be the proceedings on the merits (hereinafter also referred to as: main 

proceedings) within the meaning of the statutory regulations on partial legal proceedings, 

since the applicant, defendant and subject matter are the same. The fact that the request in 

partial proceedings was not only directed against Trafigura, but also against two other 

defendants does not alter this. The subject matter of these proceedings, just as in the partial 

dispute, is ultimately Trafigura's liability for the loss that the Foundation's supporters claim 

to have suffered as a result of the deposit. 

 

This means that in these proceedings the rules of section 1019cc of the Dutch Code of Civil 

Procedure apply to the decision in partial proceedings. 

3.4.4 The first paragraph of Section 1019cc of the Dutch Code of Civil Procedure does not 

imply that the court in these proceedings is bound by the decision in partial proceedings in 

the same manner as if it had been recorded in an interlocutory judgment in these proceedings. 

Although the decision on admissibility is a decision on a point of dispute between the parties, 

that point of dispute does not concern their substantive legal relationship. After all, it only 

concerns the formal question whether this party, the Foundation, can be granted its request or 

claim, not the question whether the substantive legal relationship of the parties means that the 

request or claim is admissible. 

 

It must be deduced from the words 'insofar as' in section 1019cc subsection 1 of the Dutch 

Code of Civil Procedure, a contrario, that the court in the main proceedings is not bound by 

other decisions of the court in the partial dispute than those described in that subsection. For 

that reason alone, the court in the main action is not bound by the admissibility opinion in the 

partial dispute decision. 

 

Moreover, since the decision in question does not contain an order within the meaning of 

Section 1019cc subsection 2 of the Dutch Code of Civil Procedure, the conclusion must be 

that Section 1019cc of the Dutch Code of Civil Procedure does not regulate the meaning of 

this part of the sub-divisional decision in these proceedings on the merits. 

3.4.5 The Foundation invoked the ne bis in icfem principle and argued that this 

principle implies that the court is bound by the admissibility judgment in the partial 

dispute decision. 

3.4.6 Dutch procedural law in civil cases does not contain a general principle of ne bis in idem 

(prohibition of repeated adjudication of the same dispute). The rules concerning the 

requirements of due process, abuse of process and the authority of res judicata (article 236 Rv) 

provide sufficient instruments for the judge to prevent, if necessary, that the same dispute 

between the same parties is brought before the court again after an earlier decision. 
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3.4.7 To the extent that the grievance should be considered as an appeal to the authority of a 

final decision, this appeal fails. The partial disputes decision does not have the authority of a 

final decision. The Court of Appeal will explain this. 

As such, it is generally accepted that a decision may be res judicata. However, it depends on 

the nature of the decision whether this is so in a particular case and what the scope of that 

authority is in the affirmative. 

 

It already follows from the nature of the partial dispute procedure, which is intended to have 

the court decide on part of the dispute in order to promote the extrajudicial settlement of the 

remaining points of dispute, that these decisions do not have the authority of res judicata in 

the subsequent main action. 

 

This also follows from the following. No appeal is possible against the partial dispute 

decision itself (Section 1019bb of the Dutch Code of Civil Procedure). However, the court 

may reverse the decision in the partial dispute in the main action in the same manner as it 

may reverse a final decision in an interlocutory judgment in the main action (Section 1019cc 

subsection 1 of the Dutch Code of Civil Procedure). The standard applied in this respect is 

the Supreme Court judgment of 25 April 2008 (ECLI:NL:HR:2008:BC2800, section 3.3.3). 

Furthermore, an appeal may be lodged against the decision in the main action - in this case 

the judgment of the district court against which the appeal is directed - (see also paragraph 

3.3.2). In addition, an appeal may be lodged against the decision in the main action - in this 

case, the judgment of the district court against which the appeal is directed (Section 1019cc 

subsection 3 of the Dutch Code of Civil Procedure). In that appeal both parties can raise the 

entire dispute again, including the decisions taken in the partial dispute procedure, which the 

district court may or may not have reversed in the main action. It is not necessary for an 

appellant to explicitly object on appeal to a decision as referred to in Section 1019cc 

subsection 3 of the Dutch Code of Civil Procedure; it is only necessary that it is sufficiently 

clear from the statement of objections that the appellant does not agree with that decision and 

wishes to put this to the Court of Appeal. It is sufficient for an interested party that he took a 

position at some stage that was rejected by the decision in the partial dispute proceedings and 

that he did not relinquish that position. Moreover, if the decision in the partial dispute 

procedure concerns public order, the Court of Appeal must assess of its own motion whether 

the decision is correct. 

 

In this case, Trafigura did not contest the partial dispute resolution as such. There was no 

reason to do so, since the outcome of the partial dispute was that the requests were rejected, 

as Trafigura had also argued. However, it is clear from its memorandum that Trafigura does 

not agree with the decision on admissibility reached in the partial dispute procedure. 

Therefore, the Foundation's reliance on res judicata fails. 

3.4.8 It is impossible to see how the requirements of due process prevent Trafigura from 

putting forward an admissibility defence in this case; neither is it an abuse of process to put 

forward this defence. Furthermore, Trafigura has to some extent put forward new and 

different arguments in this respect. 

3.4.9 The grievance therefore fails and the Court of Appeal will assess Trafigura's reliance 
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on the inadmissibility of the Foundation. 

 
Inadmissibility 

General 

3.5 The parties disputed whether the admissibility of the Foundation should be judged 

according to Dutch law, because Dutch law is the applicable lex fori to procedural law issues, 

or - also - according to the applicable substantive law of Ivory Coast, the lex causae. 

Trafigura is of the opinion that the latter is the case. In that respect it has argued that the 

substantive Ivorian law does not recognise the claimed remedies, in any case in so far as they 

consist of declarations for rights, so that also for that reason the Foundation cannot be 

granted the claims for that purpose. However, no judgment can be passed on this argument if 

the Foundation should be deemed inadmissible already on the ground that it does not meet 

the requirements set by Article 3:305a of the Dutch Civil Code with respect to its capacity 

and organisation as a party to the proceedings. This is a (procedural) question governed by 

Dutch law. The Court of Appeal will first examine this question. 

3.6.1 The basic principle of Dutch civil law (procedure) is, as set out in article 3:303 DCC, 

that a claimant is only admissible if he has a self-interest in the (allowance of the) claim. By 

way of exception and in order to broaden access to justice, Article 3:305a of the DCC offers 

a possibility to (inter alia) foundations to take collective action in court. In cases such as this, 

where a group action is concerned, this means that not every person who considers himself 

wronged need to bring an action himself. The persons concerned can await the result of the 

class action and if the foundation obtains a declaration of rights, compensation can be 

negotiated on that basis (or, as the case may be, individual proceedings can still be 

instituted). Until the legislative amendment which came into force on 1 January 2020 (and 

which is not applicable to this previously instituted legal action), it was not possible for a 

305a foundation to claim damages on behalf of its supporters. 

3.6.2 However, in 2013 the legislator considered it necessary to tighten article 3:305a of the 

Dutch Civil Code. This tightening consisted of adding a new sentence in paragraph 2 to the 

said article, which reads: 

A legal person as referred to in paragraph 1 shall also be inadmissible if the legal action 

does not adequately safeguard the interests of the persons on whose behalf it is brought. 

The background to this was that the legislator had found that in practice a very low threshold 

applied to admissibility; this finding led to the fear of undesirable actions that would not 

benefit the supporters (Parliamentary Paper, II, session year 2011-2012, 33 126, no. 3, 

Explanatory Memorandum under 3). As is evident from the legislative history, the legislator's 

main concern in this respect was the risk of the legal entity or its management using the 

proceedings for their own financial gain. 

As is clear from the legislative text, 'supporters' in that context does not necessarily or 

exclusively mean the members of an association or any affiliates of a foundation, but anyone 

for whose benefit the action has been instituted. In a collective action, as it is expressed in the 

parliamentary history, "by definition to defend the interests of all the persons harmed by an 

event". 
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3.6.3 Therefore, the court must assess, on the basis of all the circumstances of the case, 

whether the interests of the supporters, who are to be broadly understood, are sufficiently 

safeguarded. In principle, this is an ex nunc assessment, i.e. an assessment of the current facts 

and circumstances. This follows from the rationale of the test. This does not alter the fact that 

facts and/or circumstances from the past may also be taken into consideration. 

3.7 The District Court applied this test on the basis of the facts and circumstances known to 

it at the time and concluded that the Foundation did not satisfy it. The Foundation raises three 

grievances in this regard. 

 

Ground 3 relates to the track record, ground 4 to the representativeness and ground 5 to the 

(hereinafter to be referred to as) Claims Code. The grievances can be discussed together. 

Claim code 

3.8 In 2011, a committee of lawyers experienced in the field of class actions published a 

document entitled Claims Code. In 2019, the committee published a new version of this 

(hereinafter separately: Claim Code 2011 and Claim Code 2019, and collectively: Claim 

Code). The Claim Code sets out rules that legal entities can take into account if they wish to 

bring a class action. As rightly stated by the Foundation, the Claim Code has no legal status 

and the partial codification thereof, which has been effectuated in the meantime, is in itself 

not relevant for these proceedings. However, this does not alter the fact that the extent to 

which the Code of Claims is complied with is an important point of view. For 305a 

foundations the general provisions of Book 2 Titles 1 and 6 of the Dutch Civil Code apply, 

but the law does not contain any further rules on supervision of the management, the 

rendering of account or the providing of insight. Nevertheless, these are aspects which should 

be taken into account when assessing whether the interests of the supporters are sufficiently 

safeguarded. Therefore, in assessing this question, these aspects should be tested. The Claims 

Code provides a useful model for a transparent structure that provides sufficient control 

possibilities. However, most parts of the Code of Claims may be deviated from provided that 

such deviation is justified by the circumstances of the case. In practice the Code of Claims is 

widely considered to be useful, as is also apparent from the aforementioned later partial 

codification. 

 

Testing against the Code of Claims, in the sense that compliance or non-compliance is taken 

into account in the interpretation of the open standard of the guarantee requirement of article 

3:305a (2) DCC, is not contrary to any rule of law. 

The Foundation's assertion that the Claims Code relates to legal guarantees in a Dutch 

structure and is therefore not tailored to the (economic, legal and practical) situation in Ivory 

Coast is correct, but irrelevant. The Foundation has chosen to conduct these proceedings (at 

least in this appeal) as a Dutch 305a foundation and not as an authorised representative of 

individual injured parties in Ivory Coast. This implies that the Claims Code can also play the 

aforementioned role in assessing whether the statutory guarantee requirement has been met. 

 

Relationship to the Association 

3.9 Both parties consider the relationship between the Foundation and the Union des 

Victimes de Déchets Toxiques d'Abidjan et Banlieues (Association of Victims of Toxic 

Wrecks from Abidjan and Banlieues), which was set up under Ivorian law shortly after the 
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payment was made (in September 2006), to be important in terms of representativeness and 

track record. 

3.9.1 The Foundation states that it was established following a unanimous decision in 

August 2010 by the members of the Association. It states that it communicates directly with 

its supporters through grillot (sound signals) and through eighty coordinators who are 

themselves victims or relatives of victims and that the Association assists the Foundation 

with communication. There is no contractual relationship or partnership between the 

Association and the Foundation, merely a factual transfer of knowledge. A.M. Ouattara 

(hereinafter Ouattara), the original initiator, founder and chairperson of the Association, no 

longer plays an active role in the Association; he has resigned and been suspended. He only 

has the honorary title of Honorary President. 

3.9.2 In short, Trafigura argues that the Foundation and the Association are identifiable; the 

Foundation is merely the Dutch mouthpiece of the Association. 

 

The Foundation disputes this and refers in this regard, inter alia, to this Court's decision in 

the incident dated October 3, 2017. 

3.9.3 The decision made by the court within the framework of the incident regarding the 

security for the costs of proceedings does not bind the court in this main case, also in view of 

the specific legal framework of article 224 Rv. 

 

Also in the framework at issue here, the Court of Appeal considers the ties insufficient for 

identification between both legal persons. Only in exceptional cases can the difference in 

identity between the two legal entities be ignored and such an exceptional case has not 

arisen. This does not alter the fact that the ties between the Association and the Foundation 

are very close. 

3.9.4 The way in which the Foundation is organised means that it considers the functioning 

of the Association to be essential. Whether or not there is a (written) agreement between the 

Association and the Foundation is irrelevant in this regard. The visit of the Foundation's 

lawyer to the Ivory Coast in 2018, to which the (lawyer of the) Foundation refers, does 

substantiate the proposition that there are actually persons in the Ivory Coast who see the 

Foundation as their advocate and who support these Dutch proceedings, but the Foundation's 

own description of its organisation shows that contacts are made entirely through the 

Association and its structure of coordinators. The files submitted were also created and 

collected through that structure. Against that background, the Association is an important 

element in the question of whether the interests of the supporters are sufficiently 

safeguarded. 

 

As far as the Association is concerned, there is a great deal of uncertainty about both its 

organisation and its finances. What is certain is that the members of the Association each 

initially signed a document in which they agreed to pay Ouattara, as the initiator and founder 

of the Association, in advance, in their personal capacity, 30% of any payment to be 

received. It is further clear that on the ground, in Côte d'Ivoire, amounts were also collected 

by way of registration fees and/or administration costs by the Association and/or the 
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coordinators engaged by it, at least up to and including the aforementioned visit in 2018. 

Communication 

3.10 The Foundation does not have its own website. It has a Facebook account, but hardly 

any use is made of it. The Association communicates with its members through the 

coordinators and through audio signals; there is a telephone number on which, in principle, 

daily information can be obtained. In addition to the communication maintained by the 

Association, the Foundation has no communication channels of its own. It does not provide 

periodic written information. The Foundation has stated that information in Dutch is of no 

benefit to its members because they do not speak that language. Many of its supporters do 

understand French; it states that it can be contacted by telephone and that any information 

requested will, in principle, be provided in French, a language mastered by all the members 

of its Board. 

Articles of association and governance 

3.11.1 Initially, the articles of association assigned a central position to the board, which 

could, moreover, be one-man. This applies to all submitted versions of the articles of 

association which are considered by the parties or one of them to have been in force before 

May 2017. Therefore, contrary to Trafigura's argument, it is not relevant which of those 

versions is to be considered the version in force at the time. Since the amendment of the 

Articles of Association in May 2017, the relevant sections of the Articles of Association 

read: "Article 2. 

 

1. The objects of the foundation are to promote the interests of those who have suffered 

and/or will suffer damage to their health or whose interests have been adversely affected or 

are threatened with such damage as a result of the dumping of substances in and around 

Abidjan (Ivory Coast) around the month of August two thousand and six, which substances 

were on board the ship "the Probo Koala" which carried the substances on the instructions 

of Trafigura Beheer B. V. (the "Victims"), as well as to do all that is related to the 

aforementioned or may be conducive to it, all in the broadest sense. V., (the "Victims"), as 

well as the performance of all that is related or beneficial to the above, all in the broadest 

sense. 

2. The foundation tries to achieve this goal by, among other things: 

a. Conducting legal proceedings to protect the interests of the Victims, negotiating and 

entering into agreements to settle disputes by means of a settlement agreement, which may be 

declared binding under Dutch law based on the Collective Mass Claims Settlement Act or 

through the procedures referred to in Article 3:305a of the Dutch Civil Code; 

b. Obtaining compensation for the Victims for the damage suffered or to be suffered as a 

result of the abandonment of substances in and around Abidjan, which substances were 

contained in the ship 'the Probo Koala' that carried the substances on behalf of Trafigura 

Beheer; 

c. to act as spokesperson and advocate on behalf of the Victims and other beneficial owners; 

streamline and coordinate Victims' contacts with third parties. 

3. The foundation has no profit motive. 

Article 3. 

1. The foundation has the following bodies: 
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a. A board; 

b. A supervisory board; and 

c. A joint meeting of the management and supervisory boards. 

Article 4. 

(...)  

3. Neither a natural person nor a legal entity may dispose of (part of) the assets and 

revenues of the foundation as if it were its own assets and revenues. 

Article 5. 

1. The board of the foundation shall consist of a number of three or more natural persons to 

be determined by the Supervisory Board. ” 

3.11.2 Also in view of the Code of Claims, a regulation in the articles of association which 

provides clarity on the duties and powers of the board and the supervision thereof is 

important. An arrangement whereby no single person has (nearly) all the power within the 

foundation is required and an arrangement that prevents the appointment of family members 

and similar persons to the Board of Directors and the Supervisory Board is desirable. 

3.11.3 After the amendment, these articles of association meet the requirements to be met 

significantly better than before (regardless of which older version is compared with). The 

conduct of the proceedings falls within the scope of the objective and there is now provision 

for a three-member board and a supervisory board. The chairman no longer has 

disproportionate power. Nevertheless, this has not removed all concerns about good 

governance. For example, there is no provision for a regulation on the appointment of family 

members. Furthermore, the Supervisory Board has no actual powers beyond the appointment 

of the management. The management was already in place when the Supervisory Board took 

office. 

 

The Articles of Association provide no further insight into the decision-making process 

within the Foundation. Apparently no other document exists on this point. There is no further 

documentation on good governance. 

Track record 

3.12 The Foundation itself has not engaged in any activities, except for the conduct of these 

proceedings and the sub-trial proceedings discussed above. The Association and Ouattara do 

have a somewhat relevant track record, which the Foundation has sufficiently substantiated. 

There has been contact with the media at various times, in particular with various newspapers 

in Ivory Coast, resulting in several articles, and there have been contacts with international 

organisations, including in the context of the United Nations, whereby the deposit has been 

brought to the attention of all parties. Besides Ouattara, one of the other directors also played 

a role in this. 

Representativeness 

3.13.1 The Foundation states that it counts more than 110,000 injured parties among its 

supporters, because these people have reported to the Association. It has substantiated this 

with more than 300 original files, among other things. Trafigura disputes this assertion and 
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has put forward a detailed defence with respect to the files. That defence amounts, in short, to 

disputing the authenticity of the documents, that the documents have been adjusted, that far 

fewer persons have come forward than the Foundation has stated, that a considerable number 

of those persons also participate or have participated in other class actions, including that of 

Leigh Day, and that (the vast majority of) those persons have already been compensated. 

3.13.2 The Court of Appeal put first and foremost that in principle it is not relevant how 

many persons have registered with the (Association or the) Foundation. What is sufficient is 

that it is plausible that there is a non-negligible group of persons who stand to gain from 

allowing the claims that have been made and whose interests the Foundation represents. 

3.13.3 Against that background, Trafigura's contentions are insufficient. 

The Court has not substantiated the fact that a large part of the more than 110,000 persons 

that the Foundation considers to be its supporters have (also) joined other class actions, and 

the Court has accepted this as an established fact. However, this is not important in itself, as 

it cannot be assumed that these other initiatives have led to an actual indemnification of all 

persons. It is an established fact that the largest part of the monies paid out within the 

framework of the Leigh Day settlement did not benefit the persons in question. For the rest, 

Trafigura's claims have been substantiated. 

3.13.4 It can be admitted to Trafigura that the files submitted raise questions as to the way in 

which new documents were drawn up while retaining old dates, signatures and copies. At the 

very least it can be established that the Foundation's administration does not meet the 

requirements applicable in the Netherlands and is not sufficiently in order. However, this in 

itself is not sufficient to consider it plausible that there are no or hardly any persons for 

whose interests the Foundation stands. The Court has also taken into account the legalisation 

certificates that have now been submitted. 

Expertise of Board and Supervisory Board 

3.14 There is now a board of four. Ouattara is still the chairman. One member, Hamed 

Traore, is a Dutch citizen and speaks Dutch, the others do not. None of them live in the 

Netherlands. 

 

The three members of the Supervisory Board do live in the Netherlands. They all have 

knowledge of the situation in Ivory Coast in general and the situation in and around Abidjan 

after the dumping in particular. One of them (Kanvaly Sanogo Lavina) has knowledge in the 

chemical field, none of them has legal knowledge or experience. Furthermore, none of them 

has experience or knowledge of this type of complex and lengthy procedure. Contrary to 

what the Foundation has argued, their experience in a business or as self-employed persons 

cannot, in view of the curricula vitae submitted, which were drawn up by the persons 

concerned themselves, be regarded as financial or accounting knowledge or experience 

relevant to this management or supervisory board position. 

Financial aspects 

3.15 The Foundation does not publish its annual accounts or otherwise make generally 

available information for financial accountability, neither to the public in general nor to its 

supporters. The Foundation's financial position is unclear, both with regard to its income and 
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its expenditure. It is plausible that it has a bank account and that it has received contributions 

from benefactors and members of the Association, but nothing has been said or shown about 

the extent of these contributions. The order to pay the legal costs in the first instance was 

paid by one of the current members of the Supervisory Board from his private means. 

 

This means that neither the supporters nor the Court can judge what the financial situation is. 

It cannot be excluded that financial obligations have been or are being entered into with third 

parties, debts exist in other respects, unreasonably high costs are incurred and/or monies of 

the Foundation are not kept properly separated from monies of other persons or legal entities. 

3.16 The initially stipulated fee of 30% of the proceeds to be obtained for Ouattara, in 

addition to the fixed paid fee for registration and administration costs that had to be paid in 

Côte d'Ivoire to be registered, gives great cause to wonder about the then motives of the, 

initially, almost exclusively Ouattara-managed Foundation. The Foundation has since made 

changes and submitted documents showing that the 30% fee previously stipulated has been 

waived, in the form of a board resolution dated 17 April 2017 and a notarial record of that 

waiver. 

Trafigura has disputed that Ouattara (and/or other persons affiliated with the Association) no 

longer has a personal financial interest in the outcome of these proceedings. The Foundation 

has maintained that such an interest does not (or no longer) exist, but has not disputed that 

provision is still made (as also stated in the aforementioned Board Resolution) for an 

unspecified ('reasonable') reimbursement of costs insofar as they relate to the proceedings 

and are not covered by the previously paid reimbursement of costs. It is unclear how this 

decision was actually communicated to the Association and its supporters. 

The Court therefore considers the changes made insufficient to be able to trust that the 

financial interests in question no longer exist. 

Weighting 

3.17.1 The Court of Appeal assumes that the deposit in 2006 caused damage to the health of 

persons and to the environment. On that basis, there are currently sufficient indications that 

not all of the damages suffered by all of the affected parties have been compensated and that 

a sufficient number of them can be regarded as the Foundation's supporters in the sense that 

they could benefit from a favourable outcome of these proceedings. 

3.17.2 However, even after the amendment of the articles of association, the Foundation's 

decision-making structure is not transparent. It still cannot be ruled out that too much power 

is concentrated in the hands of Ouattara, who is chairman of the Board. It is not sufficiently 

plausible that the exceptionally important role Ouattara played in the past is now a thing of 

the past for the Association. In any case, the Foundation is dependent on the Association in 

many respects. The structure of the Association is not sufficiently clear. 

The financial situation of both the Foundation and the Association is unknown. The 

supporters do not even have a basic understanding of this. It cannot be ruled out that the 

finances are not handled in a responsible manner. In particular, there is a significant risk that 

(too large a part of) the funds received (now or later) will benefit Ouattara, for example, and 

not the supporters. The Foundation has also not properly organised its administration, in 
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particular the files of the members of the Association or those who have applied, possibly 

partly due to the actions of the Association. The accuracy and completeness of the data it 

provides cannot be relied on. The Court is willing to accept that this is partly due to the 

limited possibilities in Ivory Coast, but this does not affect the result. The board and the 

supervisory board do not have sufficient expertise in the legal, financial and administrative 

field that is required to take good decisions in the interest of their supporters and to direct 

their lawyer. It is not justifiable for the Board to rely entirely on the (legal) knowledge of the 

current lawyer, who, moreover, has only relatively recently become involved in the case; in 

any case, a lawyer cannot take many decisions for the Board. 

3.17.3 If the case were to be heard on the merits, it would require a large number of factual 

and legal issues to be decided. A great deal would then be expected of the Foundation in an 

administrative sense, including in the area of furnishing (counter)evidence; it is highly 

doubtful whether it can cope with this. All this would entail serious costs, which would have 

to be financed without any apparent provision having been made for this. If, ultimately, the 

declarations of rights demanded by the Foundation are granted, the outcome in itself will not 

yet produce any tangible results for the supporters. Trafigura has repeatedly stated that it 

does not wish to negotiate a settlement because of the previous arrangements with other 

parties and the amounts paid; if it were to change its position, it is to be expected that such 

negotiations would be difficult and complex. It is not plausible that the knowledge and 

experience of the members of the Board of Directors and the members of the Supervisory 

Board would be sufficient for that purpose. 

 

Finally, if Trafigura were in due course (following other proceedings or a settlement) to 

actually make payments of specific sums of money, a proper distribution of these sums. This 

should include that only persons who have actually suffered damage as a result of the deposit 

which has not yet been (fully) compensated participate, and that it is prevented that the 

money (other than to cover reasonable costs) ends up with all kinds of third parties, such as 

coordinators and/or directors or uninjured members of the Association. The mere agreement 

that the money will be paid into the attorney at law's escrow account in due course is not 

enough to exclude the risk of improper withdrawals, nor is the possibility of calling in 

professional parties in due course for the actual distribution. 

 

3.17.4 In view of everything considered above, the Court does not consider it plausible that 

the Foundation is adequately equipped for this. Knowledge of the situation in Ivory Coast is 

not sufficient, neither are good intentions and a track record in the sense of calling attention 

to the consequences of the deposit. There is too great a chance that the interests of the 

supporters will not be served on balance by continuing the procedure. 

Sanitation 

3.18 In addition to more discussed declarations of rights, the Foundation has also claimed 

that Trafigura should be ordered to commence the clean-up. As a 305a foundation it has also 

made this claim on behalf of its supporters, but the problems with the files do not play a role 

in that respect. However, what has been considered above about the dependence of the 

Association, the lack of insight into the decision-making process and the finances of the 

Foundation and the inadequate knowledge and experience of its Board and Supervisory 

Board applies in the same way. Therefore, the interests are not sufficiently safeguarded in 
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this respect either. 

Conclusion on admissibility 

3.19 In view of the above, the Court is of the opinion that the interests of the persons on 

whose behalf the Foundation stands are insufficiently safeguarded with respect to all the 

claims at issue. 

If, as the Foundation argues, Trafigura plays 'on the man and not on the ball', Trafigura does 

not make the original Leigh Day settlement or the Protocole available for inspection and 

Trafigura, or at least the group to which it belongs, has displayed socially undesirable 

behaviour in various places in the world, that does not alter that. The same applies to the 

good intentions of the current lawyer, the situation in Abidjan and the allegedly unpaid 

damage to the health of the inhabitants of the region where the slops were dumped. After all, 

all these aspects are separate from the suitability of the Foundation to conduct this procedure 

on behalf of the injured parties in Abidjan and the surrounding area. The Foundation has 

emphasised that there is poverty among its supporters in Ivory Coast and that many of them 

cannot afford to miss the contributions that are required for these proceedings. The Court 

sees this as an additional argument not to continue these proceedings; after all, continuing the 

proceedings will involve further high costs for the Foundation. It is possible that 

discontinuation of this procedure will promote that no further contributions are collected and 

that already collected contributions will be paid back. 

 

3.20 In view of the above, Trafigura's argument that the requested declarations of law under 

Ivorian or Dutch law are by their very nature not admissible does not require discussion (see 

section 3.5). 

The Foundation's general grievance 6 is too vague. The Foundation has not offered enough 

concrete propositions to prove which could lead to a different opinion on the admissibility of 

its claims as a 305a foundation. 

Cross-appeal 

3.21 The incidental appeal has been lodged partly unconditionally and to that extent it 

concerns two aspects, namely the jurisdiction of the Dutch court and the prohibited change of 

capacity. Both issues are no longer at issue, the jurisdiction not because the decision of the 

Court of Appeal in 2018 on that point was not challenged in cassation and the change of 

capacity not because of the decision on that point in cassation. 

3.22 As far as the conditional appeal is concerned, the condition has not been met and the 

Court of Appeal does not consider it necessary to adjudicate it. 

 

The incidental appeal therefore requires no further discussion or decision. Nor did the parties 

pay any more attention to it after the Supreme Court's referral. 

Final sum and costs 
3.23 The grievances in the principal appeal have failed. The contested judgment will be 
upheld. 

3.24 As the unsuccessful party, the Foundation must pay the costs of the main appeal. The 
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costs of the incidental appeal will be compensated because the parties were both found to be 

in the wrong. 

4. Decision 

The court: 

upholds the judgment of the Court of Appeal; 

orders the Foundation to pay the costs of the proceedings in the principal appeal, so far 

estimated on the part of Trafigura at € 716 in disbursements and € 6,105 for salary and at € 

163 for post-clearance costs, to be increased by € 85 for post-clearance costs and the costs of 

the writ of service in the event that this judgment is served, to be increased by the statutory 

interest if the order to pay the costs is not complied with within fourteen days after this 

judgment or the subsequent costs become due; declares that order to be provisionally 

enforceable;  
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shall pay the costs of the cross-appeal so that each party bears its own costs. 

This judgment has been rendered by mrs. P.F.G.T. Hofmeijer-Rutten, G.C.C. Lewin 

and J.W.M. Tromp and has been pronounced in public by the President of the Court 

on 12 October 2021. 

J.C.W. Rang 


